VOL. X, No. 1 1953 
THE 


\UNIVERSITY OF TORONTO 
Law JOURNAL 


CONTENTS 


The Juridical Evolutionism of me Coolidge Carter 
M. J. ARONSON eke ea 


The Sovereignty of Parliament Today 
HamisH R. Gray 


Trade Union Rules and the “Political Levy”—Australia 
ORWELL DE R. FOENANDER 


Notes and Documents 


The Royal Style and Titles 
W. P. M. Kennepy 


Modern Trends in Soviet Law 
W. FRIEDMANN 


Survey of Canadian Legislation 


Bora Laskin; J. B. Mitner; J. S. Mmpanix; 
Joun B. CLaxton; Gitpert D. KenNEDy 


Reviews of Books 


For list of books reviewed see inside cover 


FOR SALE BY 
THE CARSWELL COMPANY LIMITED 
TORONTO 


SWEET AND MAXWELL LIMITED LAW BOOK CO. OF AUSTRALASIA 
LONDON SYDNEY, N.S.W. 


PUBLISHED BY THE UNIVERSITY OF TORONTO PRESS 
Price, $3.75 the volume; $2.25 the number. 


y. OF WL. UB. 








REVIEWS OF BOOKS 


Grotius, De Jure Praedae Commentarius: by Norman MacKenzie 


Paton, GLEDHILL, and JenninGs, eds., The British Commonwealth: The Denied 
ment of its Laws and Constitutions, II, VI, VII: by W. P. M. Kennedy 


MacmILian, A Man of Law’s Tale: by W. P. M. Kennedy 
Lanpon, ed., Pollock’s Law of Torts: by G. W. Reed 
Lawson, The Rational Strength of English Law: by W. iieieenn 


Jackson, The Law Relating to the Formation and Annulment of Mandaae 
by Gilbert D. Kennedy 


StrRANGER-Jones, ed., Eversley’s Law of Secnestle Relations: = Gilbert D. —_— 
Latey et al., Latey on Divorce: by Gilbert D. Kennedy 

Graveson, The Conflict of Laws: by R. S. Mackay : 

Armstrono, The Honourable Society of Osgoode Hall: by W. 2 M. Bensley 
NusssBaumM, Money in the Law, National and International: by W. Friedmann 


Jennincs and Youne, Constitutional Laws of the Commonwealth: * W. P. M. 
Kennedy 


RICHARDSON and SAyYLEs, The Ivish ‘Perlioment in ‘the Middle Ages: by B. 
Wilkinson ; ‘ 


Turner, ed., Kenny’s Outlines of Criminal ea 7 R. 's. Minion 
Paton, Bailment in the Common Law: by Bora Laskin 

Potter, The Quest of Justice: by W. Friedmann 

Perry, Taxation in Canada: by F. E. LaBrie 


Konstam, The Law of Income Tax; HANNAN and Fanmewenrn, The Principles 
of Income Taxation: by F. E. LaBrie 


Oakes and Dacey, An Outline of Local Government: ty Eric Hardy 
Davies, Local Government in Victoria: by Eric Hardy 


McFartane, Death Duties; Harrison, A Practical Epitome * the Death Duties: 
by F. E. LaBrie 


Karen, Primer of Procedure: by Gilbert D. Kennedy 
Manual of German Law, II: by W. Friedmann 


Eper, A Comparative Survey of re and Letie- uescionn Rese by w. 
Friedmann 


Lyons and Macnus, itintinaves Dental: by Semual Levine 
SuHorter Notices 


121 


124 
127 
128 
132 


135 
137 


142 
145 
146 


148 


150 
151 
152 
154 
155 


156 
157 
158 


159 
160 
161 


162 
162 
163 


| 
| 
| 
| 
| 
| 
| 
| 
= 











mon) 


THE 
UNIVERSITY OF TORONTO LAW JOURNAL 


VOL. X—NO. 1 


1953 


THE JURIDICAL EVOLUTIONISM OF JAMES COOLIDGE 
CARTER 


M. J. ARONSON 


“Certain young people ... think they have to reject the past in order to leap 
into the future.””—ANoreE GIDE 


HE appearance at the turn of the century of James Coolidge Carter’s 

Law: Its Origin, Growth and Function, almost simultaneously with 
William Graham Sumner’s Folkways, cannot be explained merely as the 
result of a fortuitous concatenation of typographical atoms.’ Each of these 
intimately related works represents rather the culmination of a common cur- 
rent of thought which permeated the intellectual life of the last quarter of 
the nineteenth century, and which left an enduring impress upon every 
branch of science. With tendrils which doubtless can be traced back to the 
hoary origins of metaphysical speculation,’ the more immediate progenitors 
of this influential movement of thought were, at least in the English-speaking 
countries, Darwin and Spencer. The latter especially, by the force of his 
encyclopedic generalizations based on the empirical method, may be said to 
have propelled the thought of the last quarter of the nineteenth century in 
the direction of naturalistic evolutionism,* and to have aroused his contem- 


1Carter’s Law: Its Origin, Growth and Function (New York) was completed in manu- 
script in 1905 and was published posthumously in 1907. Sumner’s Folkways (Boston) 
- was published in 1906. 
2See, for example, H. F. Osborn, From the Greeks to Darwin (New York, 1894). 
A brief sketch will be found in P. A. Sorokin, Contemporary Sociological Theories (New 
York, 1928), 197-200. 
3Although the term “evolutionism” taken by itself is commonly understood to refer 
to the doctrine which stems from Darwin and Spencer, I think it preferable in the 
present context to use the qualified expression “naturalistic evolutionism” in order to 
distinguish it from an earlier Romantic-Idealistic movement of thought associated with 
the name of Hegel. For the Hegelian philosophy was also in a sense a doctrine of evolu- 
tion. Thus the American philosopher, Charles S. Peirce, was able to declare that “the 
secret of Hegel” consists in the thought that “the universe is everywhere permeated 
with continuous growth.” Indeed as early as 1803 Friedrich Schlegel, one of the brilliant 
~ founders of the Romantic movement in Germany, expressed the essence of the doctrine 
when he said “the world is not a system, it is a history.” 
It is important, however, to distinguish these two currents of evolutionary thought. 
They mark the difference between the first quarter and the last quarter of the nine- 
~ teenth century. One is metaphysical, based on the notion of an Absolute Idea unfolding 
itself within the universe according to the dialectical processes of a transcendental 
+ logic; the other, on the contrary, conceives itself to be a scientific synthesis, limited to 
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poraries from their dogmatic slumbers on the twin pillows of mechanism and 
rationalism. Toward the end of the last century, so potent and pervasive had 
Spencer’s influence become, that in 1895 Justice Holmes, then Chief Justice 
of Massachusetts, was prompted to remark that in his opinion no other 
writer of English, with the exception of Darwin, “has done so much to affect 
our whole way of thinking about the universe.’”* 

Thanks to the popularizing and crusading labours particularly of John 
Fiske, himself a lawyer, and Edward Livingston Youmans, the evolutionary 
or developmental doctrine soon came to be in American life an intellectual 
force with which the traditional philosophers and theologians had to reckon. 
Hostile at first and vigorously opposed to the unorthodox implications of a 
theory which was candidly agnostic and which consequently seemed to 
threaten their cherished beliefs, the more alert thinkers, however, rapidly 
came to see in it an ally rather than a foe of religion. Under the impact of 
the evolutionary doctrine, religion itself came to be envisaged as a human 
institution undergoing change and soliciting scientific investigation with a 
view toward a better understanding of its nature and function. More friendly 
from the start was the attitude of that galaxy of venturesome spirits like 
William G. Sumner, Albion W. Small, Lester Ward, John W. Burgess, 
Franklin Giddings, Frank W. Taussig, who during the last quarter of the 
nineteenth century were groping towards an empirical interpretation of 
social phenomena, and who were thus destined to become the founders of 
social science in America. For them the synthetic philosophy in its encyclo- 
pedic scope truly seemed to crystallize the scientific ideas which were in the 


the world of experience, formulating generalizations derived from an interpretation of 
the empirical data of nature. The distinction is important because it enables one to 
grasp the essential difference between Savigny and Carter. Whereas Savigny falls within 
the Hegelian sphere of influence, Carter falls within the Spencerian sphere of influence. 
Whereas Savigny predicated his doctrine upon a metaphysical Zeitgeist, Carter founded 
his theory upon the “living” reality of empirically given present custom and mores. 
Whereas Savigny relied upon the Absolute Idea to unfold itself necessarily within the 
processes of history, Carter put a greater faith in works, and ascribed to human volition 
an important function in effecting the progress of legal institutions. For these reasons, 
which I trust will be more amply confirmed in the body of the present study, I find 
myself constrained respectfully to differ from Roscoe Pound who seems to classify Carter 
like Savigny as a member of the metaphysical historical school of jurists. Cf. R. Pound, 
Interpretations of Legal History (New York, 1923), 34. In a later statement, however, 
Pound acknowledges the influence of Spencer. “. .. Mr. Carter wrote his address [The 
Ideal and the Actual in the Law] during the hegemony of the historical school of jurists, 
when Savigny and Sir Henry Maine, only beginning to be challenged on the Con- 
tinent, gave the prevailing tone to juristic thought in the English- speaking world, and 
the idealistic interpretation of legal history making historical jurisprudence in one aspect 
a species of me taphysical jurisprudence, had been reinforced for America by Spencerian 
positivism” (“The Ideal and the Actual in Law Forty Years After,” in (1931) 1 
George Siahinien Law Review 431, 432). However, for an ingenious and suggestive 
effort to connect Spencer with German Romanticism through the intermediary of Coler- 
idge, and which thus tends to support Pound’s viewpoint, see R. Berthelot, Evolution- 
nisme et Platonisme (1908). 

4M. de W. Howe, ed., Holmes-Pollock Letters (Cambridge, Mass., 1941), I, 58. 
Letter of July 2, 1895 to Lady Pollock. 
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air all about them waiting only for the magic formula which would render 
them significant for an understanding of social phenomena. Leaping from 
one discipline to another, the influence of the evolutionary doctrine spread 
and made itself felt as a guiding force in the reconstruction of the sciences 
devoted to a study of human phenomena. Psychology and sociology, history 
and anthropology, economics and politics, ethics and linguistics reared their 
theoretical edifice upon the postulates and principles of evolution. It was not 
long before jurisprudence too underwent the impact of this developmental 
and organismic hypothesis. When in 1880 Holmes declared that “the law 
embodies the story of a nation’s development through many centuries, and 
cannot be dealt with as if it contained only the axioms and corollaries of a 
book of mathematics. In order to know what it is, we must know what it has 
been, and what it tends to become,’”* he thereby testified to the triumph of 
the evolutionary viewpoint in American jurisprudence. In thus proclaiming 
as he did that the law was an organismic growth rather than a mathematical 
mechanism, Holmes spoke with the authentic tongue of his own generation; 
in his utterance he reflected the evolutionism which in America had come 
to permeate the intellectual climate of the last quarter of the nineteenth 
century.® 

It remained for James Coolidge Carter, however, to draw out the impli- 
cations of the evolutionary hypothesis for jurisprudence, and to formulate 
systematically an evolutionary philosophy of law. Under the stress of battle 
occasioned by the resurgence around 1879 of agitation in favour of the 
enactment of David Dudley Field’s proposed Civil Code to supplant the 
unwritten common law which prevailed in the state of New York, Carter 
seized upon the evolutionary thought of his period as a weapon which 
seemed forged on purpose to confound the proponents of codification. In 
his writings, however, he transcended the narrowly practical limits of 
ephemeral politics, and elevated his discussion to the more universal dimen- 
sions of general theory. Under the impact of his philosophical mind, the 
argument which began as an instrument of evanescent political warfare 


5). W. Holmes, Jr., The Common Law (Boston, 1881), 1 (the Lowell Lectures de- 
livered in 1880). 

®These remarks are not to be construed as a definitive classification of Holmes within 
the evolutionary or historical school of jurisprudence; they apply to one aspect of Holmes’s 
many-sided thought. His was a supersensitive mind which vibrated to every wind of 
doctrine, and which registered in a remarkable manner every change in the climate of 
opinion. By 1897 in his paper on “The Path of the Law” in (1897) 10 Harvard Law 
Review 456, we find Holmes sniffing quite accurately the revolt against the historical 
viewpoint which was brewing in Europe at about that period—so keen were his intel- 
lectual nostrils, and so delicate was his flair for novelty. Inasmuch, however, as the 
present essay is devoted primarily to an interpretation of the juridical evolutionism of 
Carter, we must postpone for another occasion a fuller discussion of Holmes’s contri- 
bution to American jurisprudence. Meanwhile a few suggestions indicating the protean 
character of Holmes may perhaps be found in an earlier paper by the present writer, 
entitled “Tendencies in American Jurisprudence” in (1941) 4 University of Toronto 
Law Journal 90. 
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became transformed into an enduring source of legal understanding and 
wisdom. Because of the universality of its concepts, Carter’s doctrine of 
juridical evolutionism is important not only as a chapter in the history of 
American thought, but also as a theory projecting suggestive insights into 
some of the legal problems of today. It is therefore to a fuller discussion of 


this doctrine of juridical evolutionism that the subsequent pages will be 
devoted. 


II 


For Carter the study of the law is essentially a philosophical enterprise. 
It is an effort to see legal phenomena steadily and to see them whole. To 
him, jurisprudence is a discipline which envisages the law from a universal 
standpoint in terms of all its ramifications and interrelationships. “We can- 
not fully understand the nature and function of law,” he writes, “without 
including the whole field [of conduct] within the limits of our inquiry. . . .”* 
To arrive at an understanding of the law as a specific phenomenon, it is 
necessary first to orient it within the context of its total cultural setting. To 
find the law in its true significance, it is necessary by an effort of the scien- 
tific imagination first to lose it within the universal framework of society as 
a whole. 

Stressing the importance of the philosophical approach to legal studies, 
Carter does not ignore, however, the necessity of a knowledge of the positive 
rules which in their isolation as well as in their systematic nexus constitute 
the everyday tools of the legal practitioner’s profession. Without minimizing 
the positive rules of law, Carter points out that, taken by themselves, these 
rules are endowed with merely a limited significance in the hierarchy of 
knowledge.* For Carter there are degrees of initiation into legal wisdom. 
Says he: 

A complete study of the law would embrace three successive efforts. The first 
would be to acquire a knowledge of those rules which make up the law, as mere 
isolated rules; and this might be sufficient for a considerable degree of skill and 
proficiency in practice. The next would be to comprehend those rules as parts 
of a classified and orderly system exhibiting the law as a science; and whoever 
aspires to be a thoroughly accomplished lawyer must take this step. The third 
and final effort would be to explore the realms of science which lie beyond the 
immediate boundaries of the law, and ascertain its origin, its essential nature, 
the method of its development, the function it fills in human society, and the 


7Carter, Law: Its Origin, Growth and Function, 137. 

8It need hardly be mentioned that Carter was one of the most distinguished and 
successful trial lawyers of his day. He achieved fame and fortune at the Bar. Hence in 
his championship of a theoretical and philosophical approach to the study of law, he 
cannot be accused of expressing a personal bias derived from the “Ivory Tower.” In 


fact, as will be seen in the course of this study, for Carter legal philosophy is important 
mainly because of its practical utility. 











JuripicaL EvoLuTIONISM OF JAMES CooLipcE CARTER 3 


piace it occupies in the general system of human knowledge; in other words, to 
learn what is termed the Philosophy of Law.® 


Of the stages of legal knowledge the philosophical is the most illuminating, 
for it imparts to the preceding more empirical stages an understanding of 
their deeper meaning in the scheme of human values and in the pattern of 
human behaviour. 

If legal philosophy is the most illuminating stage of juridical knowledge, 
it is also in Carter’s opinion the most neglected. Neglected it is seen to be 
when compared with the progress made in the empirical study of the positive 
law. “The decisions of a multitude of tribunals sitting during successive ages, 
and diligently recorded,’ says Carter, “furnish abundant material from 
which to gain a knowledge of what the law at present is, and, besides these, 
we have numerous treatises, many of them thorough and admirable, together 
with codes both of ancient and modern states, all aiming to reduce the law 
into a scientific form.’’?® No such favourable report can be rendered of the 
progress of legal philosophy. Relative to the latter field of study, Carter com- 
plains that “comparatively little progress has been made.” And he proceeds 
to set forth several reasons for this backwardness in the pursuit of a phi- 
losophical understanding of the law: 


In the first place, there is, in the economic sense, but little demand for this sort 
of knowledge. Courts are always eager to listen to intelligent discussion con- 
cerning particular rules, or the general heads in the law to which such rules 
should be referred; but their concern is mainly with practical affairs, and they 
are inclined to be impatient of discussions which have but remote pertinency, 
and to them all mere philosophy is apt to seem remote. Lawyers, even the most 
accomplished, feel little inclination towards studies which seem to afford but a 
small measure of practical utility, and most efforts in the field of Legal Phi- 
losophy are characterized with a polite sneer as being academic. Moreover this 
branch of knowledge being part of the field, not strictly of Law, but of Sociology, 
has necessarily been kept in abeyance by the circumstance that Sociology itself 
is but a recent study. Add to this the intrinsic difficulty of the subject, and we 
need not wonder at the little progress made in its development."! 


The butt of polite ridicule, when not actually the object of Philistine con- 
tempt, criticized as a useless academic pastime by a pedestrian Bench and 
Bar, rejected by the profession-bound jurists as a branch of sociology and 
scorned by the academically circumscribed philosophers as a matter per- 
taining to practical forensic art, small wonder that the intrinsically difficult 
discipline of legal philosophy has been handicapped in its development, and 
has been obliged to languish in the shadow of the apparently more imme- 
diately applicable branches of legal scholarship. 


®Law: Its Origin, Growth and Function, 1. 
10] bid., 1-2. MJbid., 2. 
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The strictures which lie at the basis of this negative attitude toward legal 
philosophy are as harmful as they are gratuitous. Gratuitous it is to label 
with a pejorative epithet the effort directed toward arriving at a synoptic 
view of the chaotic multitude of legal rules. Unwarranted it is to scoff at 
the attempt to obtain a theoretical insight into the fundamental nature and 
significance of the laws which regulate and dominate human behaviour. Says 
Carter, “the criticism that such studies [of legal philosophy] are academic is 
true, but it should by no means discredit them. It is their highest recom- 
mendation; for it means that they are such as are usually pursued in univer- 
sities, and it is in such places, pre-eminently, that the highest and most 
useful knowledge is taught. All university teaching is, or should be, scientific 
and philosophical; and never rests satisfied as long as a further step may be 
taken or a larger generalization reached.”'* And waxing enthusiastic he 
exclaims rhetorically: “What ‘higher or more dignified conception of the 
study of the law can there be than to make it the task of seeking out, dis- 
cerning, applying, and extending the principles upon which those grand 
generalizations of conduct have proceeded which are the fruit of human 
experience extending through countless ages?’’"'* Not only are the animad- 
versions levelled at the philosophical study of law groundless, they are also 
harmful in their practical results, for they lead to errors in application as 
well as in theory. They nourish the seeds of obscurantism where enlighten- 
ment is most needed to guide the processes of government. “These defects, 
or errors, aS they seem to me to be, in the current theories of our jurispru- 
dence,” declares Carter, “I impute to an under-estimate among the members 
of our profession of the importance of theoretical inquiries.”’* Motivated 
primarily by utilitarian considerations, the neglect of theory paradoxically 
engenders confusion and ineptitude in the realm precisely of practical 
application. 

That legal philosophy is significant for the practical guidance of public 
affairs, especially in the field of legislation, is a fundamental postulate in 
Carter’s doctrine. “How can the work of legislation . . . be well performed,” 
he asks, “unless the function of all law be well understood?’’!® And he adds 
categorically: “Among the evils which oppress society, there are few greater 
than that caused by legislative expedients undertaken in ignorance of what 
the true nature and function of law are. . . .”"'® It is in the very existence of 
these evils and abuses stemming from faulty legislation that Carter finds the 
justification for his firm belief in the practical efficacy of a sound legal phi- 
losophy. Deeper reflection upon the origin, nature, and function of law 
would have obviated to a great extent the many legislative aberrations and 
the social disorders arising in their wake which in Carter's opinion tend to 


127 bid., 2-3. 137 bid., 128. M47bid., vi. 
131. 16] bid., 3-4. 


157 bid., 
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weaken American civilization. Referring always to the meaning and value 
of a theoretical and philosophical study of legal problems, Carter states: 


But if proof be needed of the immediate practical utility of such knowledge it 
may be found in abundance in the present condition of legislation. I speak of 
this country, but without meaning to imply that it is worse here than elsewhere. 
There are a vast number of laws on the statute-books of the several States which 
are never enforced, and generally for the reason that they are unacceptable to 
the people. There are great numbers of others the enforcement of which, or 
attempts to enforce which, are productive of bribery, perjury, subornation of 
perjury, animosity and hate among citizens, useless expenditure, and many 
other public evils. All these are fruits of the common notion, to correct which 
but little effort is anywhere made, that a legislative enactment is necessarily a 
law, and will certainly bring about, or help to bring about, the good intended 
by it, whereas such an enactment, when never enforced, does not deserve the 
name law at all, and when the attempted enforcement of it is productive of the 
mischiefs above-mentioned, it is not so much law as it is tyranny.'? 


Not only legislation, but the unwritten common law as well suffers from the 
lack of insight into its nature and function. Carter complains that “we use 
the instrumentality of legislation apparently with no suspicion that we do 
not fully understand the nature of that agency; and we deal with the un- 
written law as if it were something of the same nature which we are capable 
of shaping and moulding at our will. It seems not to occur to most of those 
who attempt legal reforms, that it would be well to inquire a little more 
closely into the real nature of the thing we call the law, the sources from 
which it proceeds, and the real elements which impart to it its power and 
efficacy.”'* Clearly, in all its aspects, written as well as unwritten, public as 
well as private, civil as well as criminal, the law would be rendered more 
vital and more efficacious if, instead of being a prey to haphazard and un- 
disciplined experimentation, it were guided in its ideal development by a 
philosophical awareness of its origin, growth, and function in human 
civilization. 

Having demonstrated the necessity of legal philosophy as a guide in the 
nurture and orderly progress of the law, the next step involves an appraisal 
of the theories of jurisprudence which in Carter’s day were competing for 
supremacy in the arena of government. 


Ill 


Surveying the history of legal thought, Carter beholds the spectacle of a 
confused medley of theories and definitions. ““The various definitions,” says 
he, “exhibit the greatest diversity, both in expression and in substance. 
They are generally vague and uninstructive, sometimes conflicting and 


11] bid., 3. 
The Ideal and the Actual in the Law (Philadelphia, 1890), 7-8. 
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irreconcilable, and scarcely any will endure a close scrutiny.”’* From Cicero, 
who identifies law with “right reason” emanating from a divine source, to 
Maine, who seems to support Austin in attributing the authority of law to 
a commanding “sovereign,” Carter passes in review the congeries of juristic 
theories, and finds that they tend in their multiplicity to gravitate about the 
two extreme poles of “natural law” doctrine, on the one hand, and “com- 
mand” doctrine, on the other. Fluctuating between a metaphysical concept 
of Right and a positivistic notion of Force, Carter feels constrained on the 
grounds of historical and logical inadequacy to reject equally all the pre- 
vailing theories of jurisprudence.” 

Deriving its name from the characteristic that it defines law as the com- 
mand of the sovereign power in a state, the “command” doctrine, according 
to Carter, is in modern times first to be found set forth in the writings of 
Thomas Hobbes in the early part of the seventeenth century. Occasioned by 
the civil strife which was raging in England incident to the struggles against 
the House of Stuart, the theories formulated by Hobbes were directed 
primarily towards a defence of the authoritarian principle in reaction against 
the anarchy which he considered to be an inevitable concomitant of interne- 
cine warfare. Political rather than juridical in his motivation, the main pur- 
pose of Hobbes was “not so much to set forth a new theory of the ordinary 
law, as to justify the exercise of a severe authority in repressing rebellion 
against civil government.” In the elaboration of his closely knit and bril- 
liant rationalization of political absolutism, as is well known, Hobbes was 
led to postulate the myth of an aboriginal state of nature which was a state 
of continuous “warfare of all against all,’ wherein man was “a wolf to his 
fellow-man,” and wherein life was “solitary, nasty, brutish and short’’—in 
brief, the state of nature, prior to the organization of society, was a condition 
of supreme anarchy and supreme evil. Out of the miseries of this primeval 
subjection to universal anarchy, mankind could escape, according to Hobbes, 
only by submitting to the yoke of an unlimited and unquestioned govern- 
mental authority. Just as the state of nature was the supreme evil, so the 
state of servitude to the sovereign was the supreme good. Hence whatever 
the sovereign commanded was right and just simply because the sovereign 
was the antithesis of anarchy, simply because whatever emanated from the 
sovereign was by definition an emanation of social order and civilization in 
contradistinction to the primitive, sub-political chaos of nature. And thus 
from these premises, by an implacable logic was Hobbes led to the con- 


19].aw: Its Origin, Growth and Function, 4. 

“Carter's dichotomy is obviously too simplistic to be valid today. Certainly the writ- 
ings of Roscoe Pound, for example, cannot without Procrustean violence be forced into 
one or the other of these over-simplified categories. But even in Carter’s day, prior to 
Roscoe Pound, the doctrine of Jhering, for example, or even that of Gierke, could not 
be made to fit without distortion into these extreme classifications. 

21Law: Its Origin, Growth and Function, 179. 
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clusion that law is merely “the speech of him who by right commands some- 
what to be done or omitted.”’** Founding a politically inspired doctrine upon 
an a priori myth, Hobbes deductively wove a net of syllogisms which brought 
forth the desired inference that the state is paramount, and that whatever 
this sovereign authority commands, ipso facto must be defined as law. 

Differing from Hobbes in so far as he was motivated by a generous ethical 
idealism rather than by considerations of political power, Jeremy Bentham, 
the next great exponent of the “command” theory, nevertheless for the pur- 
poses of his own divergent doctrine accepted the Hobbesian principle of the 
supremacy of the state relative to the processes of law-making. Imbued with 
an overwhelming faith in the moral efficacy of the philosophy of Utilitarian- 
ism, Bentham believed that proper legislation, measured by his criterion of 
“the greatest good of the greatest number,” could serve to usher in an era 
of justice and happiness. An almost fanatical zealot of reform, Bentham 
laboured under the obsession that mankind somehow could be legislated 
into happiness. In the words of Carter, “he thought that the pathway to 
happiness for all men could be found out by one or a few wise ones, and man 
could be compelled to follow it and thus be made happy by law.’’** A dog- 
matic rationalist who by a chain of deductive reasoning arrived at foregone 
conclusions regarding ethical reforms, Bentham believed that it but sufficed 
for his proposed panaceas to be enacted into law in order to accomplish the 
salvation of mankind. Hence despite certain individualistic trends in his 
thought he was led to place an exaggerated faith in the omnipotence of the 
state, and in the effectiveness of the directives formulated by those who 
wielded supreme legislative power. Authoritarian and absolutistic, albeit 
benevolently so, Bentham shared with Hobbes the basic dogma of the “com- 
mand” theory that in the final analysis only those rules and standards of 
behaviour which express the fiat of the sovereign may truly be defined as 
law. 

Passing the mixed political and ethical theories of Hobbes and Bentham 
through the alembic of purely juristic logic, it remained for John Austin to 
purge the “command” doctrine of its extraneous ingredients, to streamline 
its essential tenets, and to weld the entire theory into a rigorously coherent 
system of thought. Reminiscent somewhat of Spinoza in this respect, Austin 
may be said to have set for himself the goal of demonstrating jurisprudence 
in the manner of geometry. In the manner of geometry, indeed, Austin pro- 
ceeded on the basis of verbal definitions and inferences to erect a formally 
valid nexus of legal propositions which was as architectonically beautiful as 
it was lifeless and inconsequential. Imbued with a mathematical or logistical 
as distinguished from an empirical or historical ideal of scientific precision, 
Austin was constrained by the very nature of his methodology to isolate the 

22Cited by Carter, ibid., 180. “3] bid., 180. 





10 Tue University oF Toronto Law JouRNAL 


law from its natural setting in the stream of culture, and to posit it in some 
conceptualized vacuum which was immune to extra-legal interference. Into 
this conceptually controlled vacuum only “positive law” or “law strictly so 
called” was permitted to enter. But by what criterion was one to separate 
the legal sheep from the legal goats—the “positive law” from the law “‘im- 
properly so called”’? It is at this point that the teachings of Bentham came 
to Austin’s rescue, and suggested to him the logically necessary criterion. 
Shunning the uncertainties and confusions of judicial declarations, Austin 
resorted to the security of an a priori definition as the constant measuring- 
rod of law in the proper sense of the term. Only those rules may validly be 
considered as law, he postulated, which embody a command proceeding 
from a superior to an inferior, and which are enforced by a sanction. “Every 
positive law,” says Austin, “is set by a sovereign person or by a sovereign 
body of persons (a legislature) to a member or members of the independent 
political society wherein that person or body is sovereign or supreme.”** For 
methodological reasons, in order to be able to construct what he considered 
to be a scientific theory of jurisprudence, Austin joined forces in the final 
analysis with Hobbes and Bentham in supporting the theory that law con- 
sists wholly in the fact that it is a command imposed from above upon so- 
ciety by a sovereign will. 

Supplying to a perennially perplexed legal guild an ideology of escape 
which carried with it the flattering insinuation of superior scientific method, 
the “command” theory, especially in the systematic form given to it by 
Austin, came to enjoy a dominant vogue in Anglo-American jurisprudence. 
Against this triumphant vogue of the Austinian philosophy which inspired 
and nourished the widespread efforts toward codification during the latter 
half of the nineteenth century, Carter rebelled. Reminiscent of Savigny in 
his battles against Thibaut, Carter felt impelled to combat what he con- 
sidered to be the pernicious fallacies of the “command” theory, and thus to 
forestall the legislative evils which threatened to follow in their train.* 
Fallacious according to Carter was the abstract rationalism of the “com- 
mand” theory which led it to ignore the fundamental truth that law is a 
social phenomenon subject to evolution. Directing specifically to Bentham 
a criticism which is applicable equally to the other exponents of the “com- 
mand” theory, Carter says: “His fundamental error consisted in his in- 

“4Cited by Carter, ibid., 182. 

25In Savigny’s time, of course, the movement for codification was inspired by the 
“natural law” theories of the French Revolution. Hence the strictures of Savigny were 
directed against the “natural law” philosophy rather than against the “command” 
theory which itself, incidentally, was motivated not a little by opposition to the “natural 
law” doctrine. The polemic against Thibaut is embodied in Savigny, Vom Beruf unserer 
Zeit fiir Gesetzgebung und Jurisprudenz (1814), translated into English by A. Hayward 


as On the Vocation of Our Age for Legislation and Jurisprudence (London, 1831). On 


ee nenr controversy see A. W. Small, The Origins of Sociology (Chicago, 
924). 
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ability to conceive that the law of any people, savage or civilized, is, and of 
necessity must be, a gradual and slow evolution—a growth—proceeding 
from their original nature acting upon, and acted upon by, the circum- 
stances with which they were surrounded.”** And from this fundamental 
error there followed the equally erroneous corollary which consisted in 
imagining that “a system of law could be created per saltum by spinning 
out through purely logical processes the consequences of a series of original 
intellectual conceptions.”’** To this view which predicates law on the force 
of some external authority rather than upon the immanent processes of cul- 
tural development, Carter stands irreconcilably opposed, for in his opinion 
law is “the necessary product of the life of society.”** Springing eternal from 
the matrix of culture, law confounds the machinations of the undisciplined 
ruler as it stultifies the hallucinations of the rationalistic reformer whenever 
from above they interfere arbitrarily with its natural growth. “Care must 
be taken,” warns Carter, “not to associate the notion of Law too readily 
with that of Power. Justice is an oracle, and not a force.’’*” Because it defines 
“law” in terms of “power” rather than of “order”; ignores the underlying 
social causes which determine the nature and function of law; blurs the con- 
tours separating the distinct provinces of written and unwritten law; and 
hence attributes to the sovereign a legislative omnipotence which, if exer- 
cised, must culminate in tyranny and disorders, Carter rejects the “com- 
mand” theory as an inadequate philosophy of law. 

Having eliminated the positivistic “command” theory as an untenable 
solution of the problems of jurisprudence, Carter remained faced with the 
challenge of the “natural law” school of legal thought. Tracing this doctrine 
back to its origins in the jurists of ancient Rome who derived it from the 
philosophy of Stoicism in which they were chiefly indoctrinated, Carter 
finds that it is characterized by “an ideal tendency seeking to enthrone over 
human affairs a rule of absolute Right.’”’*® Whereas the “command” theory 
was impressed with the wilful element behind law and universalized it in its 
concept of the sovereign, the “natural law” doctrine, on the contrary, 
selected out of the legal plexus the element of reasonable justice, and uni- 
versalized it in the concept of nature or God. Says Carter: 

Historically the doctrine of the Law of Nature had its origin with the philo- 
sophic jurists of Rome, or at least, the first enunciation we have of it came from 
them, and by Nature they intended the Author of Nature, Jove or God. They 
declared that the true and fundamental law was in the mind of the Deity him- 


self when he created the universe. Cicero sets forth this view in his treatises De 
Legibus and De Republica, with great nobility of eloquence. According to him, 


26Carter, The Proposed Codification of Our Common Law (New York, 1884), 70; 
also Law: Its Origin, Growth and Function, 268-9. 

27Law: Its Origin, Growth and Function, 269. 

28] bid., 182. 29The Ideal and the Actual, 12. 

30.aw: Its Origin, Growth and Function, 9. 
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the fundamental Jaw which commands and forbids is the right reason of 
Supreme Jove.*! 


Inquiring more searchingly into the causes which led the Roman jurists like 
Cicero to define law, as they did, in terms of nature or divine reason, Carter 
discovers them in the conditions arising out of the growth of Roman im- 
perialism and the consequent expansion of trade and commerce. Under the 
impact of these dynamic conditions, eventually the jus civile, the traditional 
local law applicable to Roman citizens, became inadequate to cope with 
the legal problems engendered by the intermingling on the market-place of 
numerous different races and nationalities with their Babel of conflicting 
customs, interests, and expectations. A body of law which would supply a 
manner of supra-national, universally applicable justice for the medley of 
foreigners and provincials in their litigations with the Romans became im- 
perative, and the jus gentium was born. Carter says: 


According to the civil law of Rome, a contract might not be valid unless some 
technical formula were complied with, and consequently Roman citizens would 
not regard themselves as bound in the absence of such compliance. But men, 
as men, of whatever nation, if they communicate at all, have means by which 
they may express terms and conditions and assent and dissent, and where they 
do this they expect compliance with their consensual engagements. A method 
of treatment in harmony with these conditions was applied by the Praetor 
Peregrinus of Rome in litigations between Roman citizens and provincials or 
foreigners, and while the Praetor Urbanus regarded the Twelve Tables and 
Praetorian Edicts, he looked only to the conduct of the parties, its character 
and consequences. Two bodies of law consequently grew up at the side of each 
other, the jus civile limited to the transactions between Roman citizens, and the 
jus gentium as wide in its application as the inhabited globe. The superiority of 
the latter as a scientific system was recognized by the Roman lawyers, and the 
domestic jurisprudence became from time to time enriched by borrowing from 
it many sound precepts.*? 


It was this universalistic jus gentium, as distinguished from the more nar- 
rowly nationalistic jus civile, which naturally struck a responsive chord in 
the minds of those Roman jurists who were imbued with the Stoic philosophy 
which flattered their metaphysical proclivities while it gratified their pride 
in world domination.** Hence when they turned toward the formulation of 


31Jbid., 174; Cicero, De Legibus, ii, 4. 

82] bid., 177. 

33It is to be expected that an analogous development will occur in the United States 
in proportion as it assumes the burdens and responsibilities incident to what has been 
called “The American Century.” The study of comparative law, so long unduly neg- 
lected, will doubtless receive a new impetus; and efforts will be made to bring together 
into a philosophical synthesis the enduring elements of the Anglo-American common 
law and the European—Latin American civil law systems. Recrudescence of national 
consciousness accompanied and also camouflaged by cosmopolitanism will probably char- 
acterize American thought as it seeks to adjust itself to its new career brought about 


by the entry of the United States upon its uneasy destiny as a planetary and possibly 
inter-planetary power. 
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a theory of jurisprudence they predicated it upon the jus gentium. In the 
words of Carter: 

The philosophic jurists, among whom Cicero was a shining example, when they 
came to inquire into the nature of Law, could not find its real foundation in 
the narrow jus civile; but in the jus gentium they found four characteristic 
features: (1) that it was not enacted by any man or body of men, for the 
Praetor Peregrinus did not, any more than the modern judge, presume to make 
law; (2) that it could not be repealed, and was therefore self-existent; (3) that 
its particular rules were reached by the processes of reason; (4) that it satisfied 
the universal sentiment of justice. Whence did it proceed, and from what source 
did it derive its authority? It seemed inscrutable, and the only answer they could 
give to the question was to ascribe the origin and authority of law to that same 
Divine Power to which they attributed the other mysterious phenomena of the 
universe, the movements of the heavenly bodies, the successions of the seasons, 
the storms and tides of the ocean. It was Nature or God.** 


Bringing together certain notions derived partly from Greek philosophy and 
partly from the practice of imperial administration, the ancient Roman 
jurists thus came to construct a conception of an ideal law, subsisting in a 
superhuman Mind, which was the expression of perfect justice, and which 
served as a standard or criterion by which to evaluate the less perfect posi- 
tive law emanating from human judges and legislators as they strove to 
apprehend and approximate the ideal. 

Deeply responsive to the unextinguishable craving for justice which 
characterizes the human personality, the “natural law” doctrine survived the 
collapse of the pagan Roman Empire, and has flourished continuously, with 
varying degrees of vitality, up to the present day. Adapted by Thomas 
Aquinas to the needs of medieval Christendom, it was borrowed during the 
Reformation as a weapon by the Protestants in their revolt against the 
Church, and it was revivified in the seventeenth century by Hugo Grotius 
in the founding of international law. In the eighteenth century it manifested 
its vigour by inspiring the ideologies of the French Revolution as well as of 
the American War for Independence. The Declaration of Independence, 
the Bill of Rights, the Code Napoléon, the constitutional law of America 
testify to the continued effectiveness of the “natural law’’ doctrine through 
the nineteenth century; and the turn of the twentieth century has witnessed 
the growth of a powerful movement of thought which significantly, although 
ambiguously, claims to be a “revival of natural law.””*° 


34.aw: Its Origin, Growth and Function, 177-8. 

35On the ambiguity of the “revived” natural law school, see C. K. Allen, Law in the 
Making (3rd ed., Oxford, 1939), 23-9. Speaking of contemporary tendencies, Professor 
Allen says, “the idealistic tendency has been given the somewhat misleading title of 
‘the revived Law of Nature’—misleading, because in all but a few of its various forms, 
this doctrine is essentially different from the Law of Nature as it was understood in 
former ages; it has taken on, in accordance with the prevailing fashion of thought, a 
relativistic complexion quite incompatible with the bygone conception of a supreme 
law of which all positive law was merely declaratory. Its only point of contact with the 
old Natural Law is that a moral idealism is its resonant keynote.” 
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Acknowledging the contributions of the “natural law” doctrine to legal 
understanding, especially in its “clear apprehension of the fundamental 
difference between the written and the unwritten law,”** and in its percep- 
tion that the essence of law was not to be found merely in the arbitrary will 
of the judge or legislator who pronounced it, Carter nevertheless felt obliged 
to reject this classical theory as an untenable philosophy of law. Funda- 
mentally untenable according to him is the supernaturalistic postulate of the 
“natural law” doctrine which envisages law as stemming from a transcen- 
dental source. Opaque to the ordinary finite processes of human reasoning, 
the concept of Nature, as defined by this doctrine, really constitutes an ad- 
mission of ignorance rather than a revelation of knowledge. Says Carter: 
‘This lofty conception of law can scarcely be regarded as scientific. If there were 
no other objection to it, it would be enough that we know of no certain means 
whereby we can pronounce what the law of nature is. Blackstone, indeed, says 
that it may be reduced to one “paternal precept ‘that man should pursue his 
own true and substantial happiness.’”” And while he thinks the task would be 
“pleasant and easy” if our reason were “as in our first ancestor before his trans- 
gression,” he admits that in our present state it is encumbered with difficulties, 
except where Divine Providence “hath been pleased at sundry times and in 
divers manners, to discover and enforce its laws, by an immediate and direct 
revelation.” But the difficulty of gaining any true knowledge of it is quite in- 
superable. The law of God must be absolute like himself, and before we can 
know his laws we must be absolute—that is, equal with him. We can know the 
Absolute in no direction. . . .57 
Failing to recognize that “the origin of law rested in a self-governing prin- 
ciple of society,”** the “natural law” theory, in its classical expression, per- 
force was led to formulate presumably absolute principles, which were 
beyond space and time, and which consequently yielded a static and im- 
mutable conception of law.** Because it shares with the “command” doctrine 
the fallacy of looking for the nature and meaning of law elsewhere than in 
the processes of history, producing a static, absolute, and other-worldly 
philosophy of law, and setting up a transcendental criterion of right which 
defies empirical verification, Carter rejects the “natural law” theory as 
erroneous and powerless to cope realistically with the pressing juristic prob- 
lems of the twentieth century. 

In this manner does Carter subject to critical analysis the doctrines which 
he found dividing the field of jurisprudence, and reach the conclusion that 
the transcendental concept of a law of nature as well as the positivistic con- 
cept of a sovereign are equally inadequate to explain the origin and nature 


36Carter, Law: Its Origin, Growth and Function, 179. 

37} bid., 11-12. 

387] bid., 178. 

3%It is this static, absolute, and immutable aspect of the classical “natural law” theory 
that the contemporary exponents of “revived natural law” seek to correct by injecting 
nto it the concept of a “variable content.” See note 35 above. 
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of law. He thus paves the way for his own tertium quid, to a discussion of 
which we now turn. 


IV 


Shunning the abstractions of deductive reasoning to which he attributes 
the fallacies which invalidate the foregoing theories of jurisprudence, Carter 
proceeds to build his own system upon empirical observation. With Newton 
he proclaims, hypotheses non fingo: 


In all the physic al sciences it has long been recognized that little can be gained 
by indulging in hypotheses and conjectures, and that the true method of i inquiry 
is to fix the attention upon the field of actual phenomena to which the inquiry 
relates, and arrange our knowledge of the facts according to the order in which 
they stand related to one another. Science deals with facts alone, and where 
there are no facts there can be no science; and where there are facts no progress 


will be made in erecting a science which shall embrace them until these facts 
have been diligently studied.*° 


And this methodological principle holds equally true of the moral or social 
sciences: 


I know of no difference between the physical and the moral sciences so far as 
their methods are concerned. In the one as well as in the other there must be 
a field of actual and observable fact, and wherever there is such a field, a 
science is possible. Where there is none, there can be no observation, and there- 
fore no science. The world of fact open to our observation is not, indeed, 
limited to the external and material world; our own thoughts and feelings are 
equally matters of fact made known to us by consciousness, and therefore parts, 
or susceptible of being made parts, of our scientific knowledge.‘ 


Inasmuch as it is a social science, therefore, the law must be studied em- 
pirically with a view toward arriving at inductive generalizations. Says 
Carter: 


Apart from known, existing facts, present to the mind of the judge, or the 
codifier, he cannot even ask, and still less answer, the question, what is the law? 
Hence the truth which I respectfully submit to you as one which will be found 
entirely decisive of the main questions, that private law does not consist in a 
serics of logical deductions drawn from original definitions and capable of exist- 
ing independently of the material or moral world, but is simply the arrangement 
and classification of facts,—that is to say, it is a science founded upon the 


observation of facts, and subject to the conditions which attach to 


such 
esa 
sciences.*? 


The true nature of law as an “Inductive Science engaged in the observation 
and classification of facts”’** is most clearly revealed, according to Carter, in 
those instances where novel cases present themselves for solution. Says he: 


49Carter, Law: Its Origin, Growth and Function, 12-13. 
4\Jbid., 14 


42C¢ arte r, The Provinces of the Written and the Unwritten Law (New York, 1889). 28. 
43Carter, The Ideal and the Actual, 17. 
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We are wont, in considering novel cases, to wade with wearisome diligence 
through reports and text-books to learn the various modes in which the rules 
of law relating to the subject are expressed, and to but little purpose, when sud- 
denly a new circumstance in the facts engages our attention, and all becomes 
clear at once. We find that we were fully provided with legal rules, but did not 
know under which we should place the transaction. This was because we were 
not fully acquainted with the transaction; and every well-trained lawyer will 
assent to the observation that in cases of difficulty the first necessity is to devote 
the closest attention to the facts of the transaction. In the great majority of 
cases this method will solve all difficulties. This is because the law is a science 
consisting in the observation and classification of human transactions. The 
principles of the classification—the scientific order, that is, the law, already 
exist; the task is to ascertain the true features of the fact, or groupings of fact, 
and when this is done, the transaction seems, as it were, to arrange itself in its 
appropriate class.** 

Stressing the primacy of facts and empirical observation in the interpre- 
tation of the juridical process, Carter is led to emphasize also the method- 
ological necessity of distinguishing between the “ought” and the “is” as 
distinct categories in legal thinking. “In considering that part of our conduct 
which concerns others,” he says, “I have sought to discover these rules only 
which actually regulate conduct, not those which ought to regulate it. 
Science asks primarily only what 7s, not what ought to be.’’*® An empirical 
jurisprudence guards against the confusion which must result from injecting 
the vagaries of the subjective imagination into the effort objectively to 
describe and interpret the world of legal phenomena. 

Inductive, empirical, and objective, the method of jurisprudence must 
also be genetic. The law has a history which parallels the evolution of so- 
ciety itself, and in order to be understood, it must be studied in all the stages 
of its development, as a continuous growth, within the flux of culture. 
Reminiscent of Holmes, who earlier had pointed out that in order to under- 
stand what the law is at present it is necessary to know what it was in the 
past,** Carter declares: 


Inasmuch as the whole field of human conduct is to be explored, we should 
naturally begin with the earliest exhibitions of it to which our knowledge ex- 
tends—that is, to conduct and its regulation in primitive society. There is an- 
other reason for turning our attention at first to primitive society. We can more 
easily learn the real nature and function of any complex instrumentality, 
whether it be a piece of mechanism like the steam-engine, or an institution like 
the law, if we begin by studying it in its original and simplest form. We thus 
perceive more easily what is essential, and the numerous additions or modifica- 


tions necessary to adapt it to varying circumstances do not confuse us or divert 
the attention.*? 


4Written and Unwritten Law, 43-4 

45Law: Its Origin, Growth and Function, 145 
46See note 5, above. 

47Law: Its Origin, Growth and Function, 15 16. 











JurwicaL EvoLuTionisM oF James Coo.ipce CarTER 17 


By tracing the path of the law from its primitive origins to its complex 
ramifications in contemporary civilization, the jurist is enabled to discern 
the conditions which determine its growth, and to distinguish between what 
is essential and what accidental, between what is living and what is dead in 
legal institutions. A heuristic device, the genetic method helps draw out 
generalizations based upon the development and functioning of the law, and 
helps reveal patterns of cultural behaviour, thus suggesting standards which 
are immanent within society, in terms of which the significance of legal 
phenomena may be appraised without recourse to criteria which transcend 
humanity. 
Vv 

Guided by the empirico-genetic methodology, Carter begins with an 
examination of primitive culture, and finds that already in the earliest stages 
of civilization humanity is everywhere subject to a constant restraint upon 
its behaviour. Unencumbered by what in the modern sense of the terms 
would be called laws and organized government, the most primitive groups 
of which we have any knowledge are subject nevertheless to a form of social 
control which regulates the conduct of their individual members. This per- 
sistent and all-pervading constraint manifests itself in the spontaneous feel- 
ing shared by each member of the group that he must follow the established 
pattern of behaviour. In other words, the universal restraint to which all are 
subject stems from the omnipotence of custom as the supreme ruler of primi- 
tive mankind.** Relative to the dawn of civilization, well might Herodotus 
exclaim with Pindar: “Custom is the Queen of the World.”*® In the be- 
ginning humanity is of undifferentiated custom all compact. 

But what is this force called custom which is endowed with so much 
coercive power over the individual? It manifests itself, to be sure, as a certain 
uniformity of conduct among all persons under like circumstances. Carter 
does not content himself, however, with this behaviouristic definition, but 
inquires further into the causes which account for the phenomenon of uni- 
form behaviour. These causes he considers to be of a mental nature: “Man 
has thoughts or feelings moved by the action of the external world upon 
his physical constitution which necessarily impel him to action, and inas- 
much as the constitutions of men are similar, and the environments, in the 
same society, similar, the actions of men in the same society are similar, and 
conduct is consequently necessarily exhibited in the form of habits and cus- 
toms.”*° Emerging as a common mode of action, custom is the joint product 
of common thoughts and beliefs; it remains rooted in the collective mind of 
the community. Custom floats on the stream of social consciousness which 
includes the past as well as the present continuously flowing into the future. 


487 bid., 17-18. 497 bid., 161. 50Tbid., 167; also 122-3, 127, 143-4. 
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Says Carter: “It is important to observe that the establishment of a custom 
requires time, and long periods of time, and as all conduct is preceded by 
thought, it also involves a long series of similar thoughts—that is, of long- 
concurring common opinion. Custom rests therefore not only upon the 
opinion of the present, but upon that of the past; it is tradition passing from 
one generation to another.”*' A mental phenomenon embodying the public 
opinion of past and present, custom is thus seen to be the external evidence 
of the cumulative experience and wisdom of humanity. It represents “the 
final result of the combined efforts of society to select and retain what is 
beneficial, and reject what is hurtful.’*? For Carter, custom is not only an 
obdurate fact which impinges upon the individual, it is a fact laden with 
significance : 

The unconscious conclusions of the savage, the loftiest conceptions and aspira- 
tions of the sage, controlling manners and conduct, affecting the physical con- 
stitution and passing as an inheritance to posterity, become forever imbedded 
in the life of the race and express themselves in its customs. Custom, therefore, 
is not the accidental, trivial, and meaningless thing which we sometimes think 
it to be. It is the imperishable record of the wisdom of the illimitable past reach- 
ing back to the infancy of the race, revised, corrected, enlarged, open to all 
alike, and read and understood by all.5* 

Anonymous, collective, undifferentiated, but intelligent withal, custom is the 
earliest force which exercises a control over mankind, and makes for the 
survival of civilization. 

This undifferentiated control is the only law which Carter perceives in 
primitive times. “Custom,” says he, “is the only law we discover at the 
beginning of society, or of society when first exposed to our observation.” 
Acknowledged spontaneously and obeyed for the most part automatically 
inasmuch as each individual contributes his own infinitesimal share in form- 
ing it, custom fulfills in early times the same function of control which at a 
later stage is performed by a differentiated legal system. Says Carter: 
When man made his first appearance upon earth, he did not wait until some 
law-giver appeared to tell him how he must act. He asked no question concern- 
ing what he might and might not do. He was endowed with powers and desire: 
which demanded activity, and he proceeded to act. The consequence of his firs: 
action began the formation of a guide for his future action, and every succeed- 
ing exercise of his powers was followed by consequences which he observed, 
and from which he derived further instruction.** 

Those forces, which eventually come to be differentiated into a specific sys- 
tem of law, exist from the outset in the original nature of humanity. It is 
difficult to conceive that the creator of the universe was so niggardly toward 


5lJbid., 19-20. 52] bid., 144. 53] bid., 127. 
‘47 bid., 19; also 52: “. . . what may be called the law-—that is, the rules and custom 
observed by their tribes. 
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man as to make him merely a social animal, and wait upon a Moses with 
his Ten Commandments to make him orderly and law-abiding. 

Hence it is an exaggeration to attribute to the so-called lawgivers of 
ancient times the degree of creative power for legislative invention with 
which they are popularly endowed. “There are no Law-Givers such as are 
reverenced in history,” says Carter. And he adds: 


Moses, Lycurgus, and Solon took the customs of their time, and gave them 
form and furnished better methods of securing their enforcement. Solon, ac- 
cording to Plutarch, when asked why he did not give the Athenians better laws, 
answered that he gave them the best they were fitted to receive. Niebuhr in- 
forms us that “no one in the ancient world took it into his head to make a new 
system of laws. In the Middle Ages, also, a legislation merely springing from 
the will of a law-giver is scarcely to be traced anywhere”; and the same view 
is well expressed by Coulanges, who says that “legislators did not exist among 
the ancients. Nor did ancient law originate with the votes of the people. In 
early days the laws present themselves as something even then venerable and 
unchangeable.”** 

Custom is the universal matrix which originally molds the pattern of life, 
and it continues to fix the bounds within which the elders, the priests, the 
kings, the lawgivers must live and move and have their being, together with 
the rest of the primitive community. In early civilization the leader is him- 
self but an oracle of custom. 

The rules and standards of conduct which stem from custom cannot be 
changed by dictation from above. For custom is a natural growth—‘“the 
silent growth of long periods of time’’’*—which develops in keeping with the 
principles of its own social determinism. Human society, says Carter, “is 
a great fact springing from the nature of man as a social animal. It existed 
for countless ages before it acquired a conscious organism, and passed 
through many successive stages of progress in accordance with natural laws. 
Its nature was in no respect changed when man came to assume a conscious, 
but limited, control over it. . . ..°* Inasmuch, therefore, as human behaviour 
is a function of the “great fact springing from the nature of man as a social 
animal,” Carter infers that “conduct will forever follow the great governing 
influences proceeding from the constitution of man and the environment in 
which he is placed.” And he concludes that “it will change as these influ- 
ences change, and not otherwise.”’*® He warns, however, that “customs can- 
not be destroyed at a stroke. To change them is a slow and gradual work,” 
for “they are unchangeable except in the ways by which they were formed. 

“®! Source of norms and of rules of conduct, custom presents itself in 
the early stages of civilization as the undifferentiated, all-inclusive mode 
of social control, sui generis, self-created, irrepealable, and organic to nature. 


“Tbid., 49. Si} bid., 24. 
587bid., 252. 597 bid., 217. 
60] bid., 91. 617 bid., 2 
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The uniformity of custom arises from forces which inhere in nature. 
Equally inherent in nature are forces which tend to mar the universal sway 
of custom. Sharing in common with the rest of the animal kingdom the 
characteristic of individual variations and mutations, primitive groups are 
not absolutely homogeneous in texture. They constitute a diversity within a 
unity. The degree of individual deviation may be slight, but it suffices to 
breed occasional lapses from the established pattern of behaviour. Says 
Carter: 


The original constitutions of men are not precisely alike, nor are the environ- 
ments of men, even in the same locality and society, precisely alike. Their 
thoughts are to a certain extent different, and the acts consequent upon the 
thoughts in like manner different. These differences are, for the most part, 
exhibited in matters of small importance, and do not obstruct social harmony. 
But there are causes and occasions which disturb social peace. This is more 
easily to be perceived in the simplicity of primitive society. Some will have 
better weapons, more skill, and greater strength and enterprise than others. 
Some will desire the same things that others desire, and to do things which 
others do not wish to do. Hence collisions arise, and some are irritated with the 
conduct of others, and exhibit that irritation by retaliation and revengeful 
punishment.® 


Inasmuch as “the distinguishing characteristic of customary conduct is that 
it is what all parties affected by it might fairly expect,” it is inevitable that 
any departure from the settled ways of conduct would outrage the feelings 
of the individual whose expectations thereby were disappointed, and thus 
tend toward dispute, strife, and violence. Within the web of universal cus- 
tom there runs from the outset a thin red thread of social disruption. 

In the early stages of civilization where, as we have seen, undifferentiated 
custom performs the function of legal control, these disruptive tendencies are 
handled informally by means of self-help, supplemented by the spontaneous 
reactions of the community. The individual who in his social relations vio- 
lates what may be called the primitive law of custom runs afoul of public 
opinion, and may also encounter the direct wrath of the party whom he has 


offended. In the words of Carter: 


The only means of enforcing this law of custom in those states of society which 
precede that in which it takes on an organized form is what is called self-help 
aided by social sympathy and other social influences. The individual takes the 
law, so to speak, in his own hands, and by inflicting punishment on those who 
violate custom creates the motive for yielding obedience to it. This punishment 
may not be physical or violent. It is apt to be so where the offence is flagrant, 


but minor offences are punished by social disapproval manifested in various 


ways.** 


627bid., 123-4 837 bid., 81. 647 bid., 169-70. 
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Wasteful, mischievous and often violent, the method of self-help is the 
fumbling primitive response to the threat of lawlessness in a society where 
undifferentiated custom prevails as the only means of social control. 

With the passage of time, however, as population increases in density, as 
industry and commerce expand, as the techniques of labour grow in com- 
plexity, as wealth accumulates, and as under the stress of military conquests 
society passes from a tribal to a more unified territorial organization, the 
earlier groping methods of retaliation and self-help no longer satisfy the 
growing need for internal peace and security. The perpetual disturbance of 
private self-help is made to yield to the less anarchic methods of voluntary 
arbitration, until finally, by gradual stages, organized government emerges 
and steps in to adjudicate formally the rival claims asserted by mutually 
disgruntled members of the community. Says Carter: 

A marked change follows the adoption of organized government. This organ- 
ization exists from an early stage in a simple form for various social purposes, 
but its improvement is very largely superinduced by the felt necessity of doing 
away with the violence and misc chief of self-he lp. The men of approved wisdom 
or other experts in the knowledge of customs are employed who declare what 
custom requires in cases of dispute, and by degrees society comes to use means 
for enforcing their decisions, and regular law comes into operation.® 

Under the impact of changed conditions brought about mainly by industrial 
growth and political unification, the original network of customary rules 
becomes differentiated into a variety of specialized functions. A class of 
experts arises, strictly devoted to the task of interpreting, authenticating, 
and applying to specific inter-individual conflicts the established rules of 
conduct. Consciously backed by the organized political power of the com- 
munity, the maxims and principles formulated by these experts—the 
judges—gradually assume a physiognomy of their own, and the law emerges 
as a distinct mode of social control, differentiated from the rest of the body 
of custom. 

In its functional differentiation, however, the law remains organically 
related to the cultural environment which engendered it. From the diffused 
body of primitive custom it differs henceforth mainly in the scope of its 
jurisdiction and the method of its enforcement. Restricted principally to 
those relationships which involve the integrity of person or property, and 
which consequently carry with them a potential threat to the peace of the 

community, the differentiated legal system stands related to the universal 
network of custom as a part to the whole. Says Carter: 


But while all Law is Custom, all Custom is not necessarily Law. Law differs 
from custom as a part differs from the whole. There is a large range of human 
conduct of which the law takes no notice, though it is under the control of cus- 
tom quite as much as that part which the law assumes to regulate. A great part 
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of this conduct falls under the control of moral rules which are enforced mainly 
by public opinion, and form the subject of the science of morality. ... Other 
parts of it are such as are controlled by the usages of fashion or etiquette, and 
there is still another most important part... in which the individual alone is 
concerned, and which embraces what may be called his interior life. This is 
more especially within the sphere of religious thought and action.®® 
Excluding from its purview the area of custom which determines the prin- 
ciples of religion, the norms of morality, the usages of etiquette, and the dic- 
tates of fashion, the law as a specific agency of control is limited in its 
operation to those offences against custom which are provocative of violence 
and hence constitute a threat to the very foundations of society: “Where 
violations of custom are calculated to excite such irritation and displeasure 
as to provoke violence and perhaps bloodshed, they are destructive of society, 
and the repression of them becomes necessary to social existence. Society 
must apply to this repression its most effective compulsory force, and this in 
civilized States is furnished by organized and regular law; but those offences 
which simply impair the comfort and pleasure of society are left to be re- 
pressed by the spontaneous action of social opinion. . . .”"** A deliberate and 
organized agency of social control, directed primarily toward the regulation 
of violence-laden disputes, the law shares in common with the more spon- 
taneous and diffuse expressions of society the characteristic of remaining 
always a modality of custom. 

Crucial to Carter’s entire doctrine is this notion that despite its apparent 
autonomy the legal system is but a differentiated agency of custom or, more 
properly speaking, of culture, from which it continues to derive its guiding 
concepts of justice and its fundamental principles of adjudication. Says he: 
The occasions which call justice into activity are those in which there are differ- 
ences between men, assertions of rival claims, irritations, and premonitions of 
strife, or actual strife. It is then that the need is felt of something which will 
allay hostility and bring about peace. This cannot be done by mere force. You 
may let contestants fight it out until one has conquered the other, but this will 
not allay the irritation; it may serve only to fan the flame and induce prepara- 
tion for another struggle. Nor will it be of any avail to imprison the contestants. 
The quarrel will be taken up by families and friends; but if that one thing 
were done which all—excepting perhaps the contestants—will regard as the 
thing fit to be done, under the circumstances, the strife would be ended. The 
contestants could not continue it, for they could retain no sympathy or aid, and 
would be denounced on all hands, as disturbers of the peace. Now there is one 
thing in such cases which all would think fit to be done, and that is what all, 
in general, would expect to be done, and this . . . is a compliance with custom. 
But if the custom be doubtful, what then? This is the case in very many dis- 
putes; it is what the contestants are quarreling about. The thing to do is to 


ascertain the custom and conform to it. This is precisely the thing for which 
courts were established, and hence they are called courts of justice.®* 
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Occasioned but not created by conflicts which call for peaceful solution, the 
law itself, operationally envisaged, consists in an effort to ascertain the rules 
embodied in non-litigious custom, so as to apply them properly to the dis- 
putes which bode trouble for the community.* 

It is within the creative matrix of custom that the law germinates and 
gradually assumes a structure and function of its own. It is from custom and 
custom alone that the law, once differentiated, continues to derive its prin- 
ciples and standards of adjudication. Custom therefore is not merely a 
source, it is the one and only source of law. Finding in custom the necessary 
and sufficient cause of law, Carter concludes that the law is identical with 
custom: “. . . so far as social conduct is concerned, custom is not simply 
one of the sources of law from which selections may be made and converted 
into law by the independent and arbitrary fiat of a legislature or a court . . . 
law, with the narrow exception of legislation, is custom, and like custom, 
self-existing and irrepealable.”** And Carter adds that “in all stages of 
social progress the private law is identical with custom.’’*' He thus wishes 
to bring out that in his theory it is not merely ancient custom which is a 
source of law, but more particularly that the law at any given period, in- 
cluding the present, derives its guiding principles from the prevailing estab- 
lished folkways and mores of the contemporary culture within which it is 
rooted. “Present custom, provided it is established,” Carter emphasizes, “is 
as efficient as if it were centuries old.”’* “Present custom,” he reiterates, 
“constitutes the guide of action in all cases depending upon the unwritten 
law.”’** Flourishing within a part of the total area of its cultural environment, 
the law necessarily is identical with that circumscribed portion of culture 
which at any stage of its development defines the legal periphery. 

That a doctrine which interprets law, even at the present highly complex 
stage of civilization, to be nothing but a specialized manifestation of custom 
should startle by the boldness of its intransigence, and should by its hetero- 
doxy arouse the opposition of the prevailing schools of jurisprudence, Carter 
fully anticipates. Candidly he defines the isolating novelty of his position: 

69This notion which constitutes an idée-maitresse of the historical or evolutionary 
school of jurisprudence is well stated by Vinogradoff: “It is not conflicts that initiate 
rules of legal observance, but the practices of every day directed by the give-and-take 
considerations of reasonable intercourse and social cooperation. Neither succession, nor 
property, nor possession, nor contract started from direct legislation or from direct con- 
flict. Succession has its roots in the necessary arrangements of the household on the 
death of its manager, property began with occupation, possession is reducible to de 
facto detention, the origins of contract go back to the customs of barter. Disputes as to 
rights in primitive society are pre-eminently disputes as to the application of non-litigious 
custom.” Sir Paul Vinogradoff, Outlines of Historical Jurisprudence (New York, 1920), 
I, 368. See also Allen, Law in the Making, 65. 

Carter, Law: Its Origin, Growth and Function, 173. 


T1]bid., 85. Carter’s distinction between legislation or written public law and private 


or unwritten common law will be discussed at a later point in the present study. 
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This conception of law, identifying as it does all the rules which govern the 
conduct of men in their transactions with each other, including even the rules 
of morality, with custom and habit, will not, I suppose, be willingly accepted. 
Legal writers have at all times allowed much weight to custom, viewing it as 
one, but only one, of the sources of law, as if there were some governmental 
power standing above custom, the function of which was to pronounce judg- 
ment on the wisdom of custom, and select from it the rules it would enforce 
and reject the rest. Ancient customs they have indeed regarded as having the 
force of law, but this quality they impute, not to the custom qua custom, but 
to its antiquity, whereas the conclusion at which I arrive erects present existing 
custom as the standard of law. This is not in harmony with the opinion of those 
who make law to be the positive command of the Sovere ign power in a state, 
nor of those who, like the classical jurists of Rome, ascribe its origin to an 
incomprehensible something called the Law of Nature, and apparently not 
with the views of those who regard all morality as founded upon the command 
of God, directly or indirectly revealed. It would seem to all these to detract 
from the sublime dignity which they would ascribe to law and morality, and 
impair the reverence in which they should be held, to identify them with a 
thing seldom regarded as carrying with it any high obligation. We say of men, 
by way of de rogation, that they do this or that, because they have got into the 
habit of doing it, or because they feel that mere custom requires it, and we are 
all inclined to regard it as evidence of a lofty character when men disregard 
custom, and act according to their own independent sentiments.” 


Rejecting the dogmas of jurists who imagine that by transcending the 
dimension of culture they exalt the law into an institution of superior dig- 
nity and value, Carter maintains that it is impossible sanely to rise above the 
prevailing level of culture, and that an empirical study of society establishes 
the primacy of custom over law from the dawn of civilization up to the 
present day. In contemporary civilization the nexus of culture continues to 
function as the unique source of legal rules and standards. 

Appealing to history, Carter labours to demonstrate the truth of this con- 
tention that law is always and everywhere identical with custom. Inde- 
fatigably he traces the development of legal institutions from their earliest 
germinative beginnings in primitive times up to their complex culmination 
in contemporary life, and at every stage of civilization he finds evidence in 
support of his thesis that legal rules are in reality derivatives of the cultural 
patterns and standards which he somewhat infelicitously calls custom. Sum- 
marizing the results of his research, he says: 


I have now completed my survey of human life in all ages and in all stages 
of soc al progress, for the purpose of ascertaining the causes which have, in 
point of fact, governed, and which still govern, human conduct. The survey 
has embraced primitive man, the savage members of a wandering horde; man 
when he first adopts a fixed place of abode; man when he first consciously 
organizes a social state, man when he has first acquired the art of writing and 
when he first employs that art in the composition of laws; man as the subject 
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of a conqueror imposing his dominion over realms not his own; man as the 
member of a conquered nation accepting submissively the rule of strangers; 
man in society where there is no power to protect him save his own right arm; 
man during the long period in which he seeks by the establishment of judicial 
tribunals to supplant the violence of self-help; man down to the period when 
judicial tribunals and legislatures have been established and pe rfected; man 
in the present enlightened age:—and the conclusion is clear that habit and 
custom in each of these different conditions furnish the rules which govern 
human conduct, and that they still exert over enlightened man the same im- 
perious dominion that they did among the primeval hordes which peopled the 
world before the dawn of civilization, or that they now do among the barbarous 
tribes which inhabit the wilds of Patagonia or Australia.” 


If this fact of the primacy of custom is generally ignored, especially in so far 
as it applies to modern times, it is because “the complexity of civilization 
renders it less apparent. . . .”*® In modern adjudications the determining 
factor of custom, observes Carter, is very often concealed under such expres- 
sions as, for example, “principle,” or “the ordinary use of language,” or 
“the ordinary course of business,” or “the action of a reasonable man,” or 
“considerations which ordinarily regulate the conduct of human affairs.” 
These expressions, and others like them, for Carter, really boil down to an 
appeal to custom as the decisive criterion of the law applicable to any given 
case. In those numerous instances where it is not explicitly referred to, cus- 
tom remains implicit all the time as the source of the standard of justice and 
of the legal rules which govern the litigated transaction. 

Inasmuch as law is identical with custom, it necessarily shares with custom 
the characteristic of being a natural phenomenon. Rooted in the realm of 
nature, the legal system constitutes a causal nexus obedient to an immanent 
social determinism of its own. Says Carter: “Writers on law have fre- 
quently felt obliged to point out what they deemed to be an error in the 
common expression the laws of nature, and to say that it was only by a not 
very appropriate metaphor that the great principles which govern the phe- 
nomena of the physical world should be called by the same name which is 
used to describe the rules of conduct; but the resemblances are more striking 
than the differences. In each case the phenomena obey original, self-existing, 
and unchangeable rules, alike entitled to the designation of laws.’ Pre- 
senting itself in the form of rules governing human behaviour, and in the 
guise of standards and values, the law is nevertheless a product of natural 
causes, and it flourishes in the universe side by side with all the other phe- 
nomena subject to scientific interpretation. Although from one aspect the 
law manifests itself as a series of value-judgments, from another aspect these 
legal value-judgments themselves must be envisaged as factual phenomena 
growing out of the processes of nature. 


TI bid., 118-19. 76Carter, The Ideal and the Actual, 15. 
7T7Carter, Law: Its Origin, Growth and Function, 338. 
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An outgrowth of nature, or more specifically of the nature of society, law 
is not only self-created and self-existent, it is also self-regulating and self- 
executing. To the obvious retort that some sort of voluntary effort is certainly 
needed to enforce the law, Carter replies: 

It is sometimes said that laws do not execute themselves. This apothegm well 
enough expresses the thought intended by it, namely that the work of vindi- 
cating the law in the instances in which it is violated necessarily requires volun- 
tary effort. But it is a half-truth only. Indeed, it would be more correct to say 
that all real laws do execute themselves, and that it is such only as thus execute 
themselves which are, in a just and philosophical sense, laws. Law being the 
mere expression of the universal habits and customs of the people in their jural 
relations, it necessarily follows that it is for the most part silently obeyed. And 
the observed fact is completely in accordance with the inference. Property is 
sometimes stolen or misappropriated; but the instances are as nothing in com- 
parison with the universal respect in which its rights are held. Contracts are 
sometimes broken; but for every one violated ten thousand are kept."§ 
Growing and developing, like society itself, subject to an immanent process 
of natural determinism, the law is necessarily self-created, self-existent, self- 
regulating, and self-executing, in the same sense in which all natural phe- 
nomena may be said to possess these characteristics which indicate their 
independence from the dualism of transcendental influences. 

So deeply convinced is Carter that law emerges out of natural processes 
and remains all the time an objective manifestation of the universe of nature, 
that he describes it seriously as analogous in its reality to the physical law of 
gravity. Justice, proclaims Carter, “exists as absolutely as the law of grav- 
ity.”” And like the law of gravity, therefore, the legal system governing human 
behaviour can neither be created by man nor abrogated by human con- 
trivances. The latter like the former can be directed in its course only on the 
condition of first acknowledging the reality of the natural phenomenon, dis- 
covering the rules descriptive of its functioning, and accepting the fact 
humbly and realistically just as the applied scientist does in his effort to 
control physical phenomena for the greater welfare of humanity. Carter puts 
it forthright: 


To enact rules of private law is but an attempt to make or mould justice; but 
justice refuses to be either made or moulded. It exists as absolutely as the law 
of gravity; and we might as well endeavor to shape the operation of that law 
according to our wishes as to enact our own opinions, and give them the name, 
and expect them to do the work, of justice. The law of gravity, and the law of 
justice as well, are the faithful servants of human intention, so long as we con- 
fine our efforts to ascertain and obey them; but if we attempt to displace them 
by any substitutes, we shall reap the fruits of our folly in manifold disorder and 
inconvenience.*® 


7T8Carter, The Ideal and the Actual, 14-15. 
79Carter, Written and Unwritten Law, 38-9. It is perhaps desirable at this point 
again to indicate that the discussion so far has dealt with law in the sense of the private 
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An objective phenomenon developing pursuant to a determinism of its 
own social nature, the law shares with the physical world the characteristic 
of existing independently of the whims and wishes of those who happen to 
be affected by it. Like the world of physical phenomena also, the law can be 
controlled to a limited extent, but only on the prior condition of acknowledg- 
ing the causes which determine its development. 


VII 

In this naturalistic, objectively existing legal system, what function has the 
judiciary to perform? If, as envisaged by Carter, the law exists on the social 
level as independently as the principles of mechanics and dynamics do on 
the physical level, what need can there be for a body of judges who by 
definition would be powerless to affect the legal system in its implacable and 
self-propelling course? If the sway of custom is universal, and the law based 
on custom is fundamentally self-executing, what role is left for the judge to 
play in this legal drama wherein the parts are predetermined with a sort of 
cosmic fatalism? Bringing to bear on this question the facts previously dis- 
cussed of the inherent variability of human nature which diversifies the 
absolute uniformity of custom and gives rise to conflicts which call for peace- 
ful solution, Carter replies: 


Of course there are cases, absolutely very numerous, but small when the whole 
body of human activity is considered, in which men honestly differ as to what 
ought to be done, that is, as to what custom requires, and other cases, also very 
numerous, in which men refuse or neglect to do what they well know they 
ought to do. When a man is honestly ignorant concerning any matter, the 
natural recourse is to some person or persons likely to be better informed than 
himself. In the earliest and simplest societies we know anything about, if there 
was a dispute between different members, and they cared to settle it without 
fighting, they called in the aid of the oldest and most respected members of 
the tribe, who had had the largest experience in life, and who enjoyed the repu- 
tation of taking just views of things. We do the same thing today. The judges 
of our courts fill the place occupied by the seniors of the savage tribe.*® 


What differentiates the judges of today from the “seniors of the savage 


unwritten common law. For Carter it is primarily the unwritten law that is based on 
custom and which is consequently a natural phenomenon. “I must also observe here 
that Law in this, its scientific aspect, embraces only that part of law which consists of 
the enforced customs of society, that is, unwritten law, and that the operation of this 
law is in large measure, though not wholly, confined to the province of Private Law, 
that is, the law which governs the ordinary private transactions of men with each other. 
It is the law for which the Roman word jus is the best expression. And it is well to 
keep constantly in mind that this law, being tantamount to the customs enforced by 
society, is an existing fact, or body of facts, and that the courts do not make it, or pre- 
tend to make it, but to find and ascertain it, acting upon the true assumption that it 
already exists.” Law: Its Origin, Growth and Function, 84—5. The distinction between 
the written and the unwritten law will be discussed in a later section of this study. 
80Carter, Law: Its Origin, Growth and Function, 78. 
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tribe” is not so much their function as their specialized qualifications and 
the method of their recruitment. Carter elucidates: 


In the early stages of society . . . the judge is not selected from a special class, 
for there is no special class; but he is nevertheless the man supposed to be most 
familiar with the habits and usages which he is called upon to declare, and 
whose integrity in truly declaring them is most relied upon. As society advances, 
and wealth and population increase, the transactions of men become more and 
more numerous and complex, and the rules which are from time to time de- 
clared become infinite in number and variety. A need arises of a special class 
of men whose sole function is to apply the social standard of justice, and to 
qualify themselves for the office by a study of these rules, and hence the origin 
of the judicial establishment, and of our profession as an incident.* 


Whereas in the relatively simpler and more static civilization of primitive 
society the elders were able to dispense justice so to speak by ear, in the 
highly complex and dynamic culture of today the modern judges must be 
rigorously trained by long and arduous labour to find their bearings in the 
labyrinth of the cultural and legal tradition. Whereas the primitive judge 
was mainly the point of confluence of an unconscious process of cultural 
osmosis, the modern judge by contrast is mainly the centre of a deliberately 
taught tradition, and the disciplined product of an education in the art and 
science of jurisprudence. 

Differing from his primitive prototype in degree and extent of specialized 
training, the judge in modern civilization continues unchanged, however, 
so far as the performance of his function is concerned. As of yore, the judge 
remains an expert in the interpretation of the social standard of justice and 
in the application of the rules grounded in this standard to the solution of 
specific disputes arising out of the daily transactions between members of 
the community. “It is important to firmly grasp the truth,” urges Carter, 
“that the work of declaring or making law, whether committed to the hands 
of a judge, a legislature, or a codifier, is substantially the same. It is the task 
of applying the national standard or ideal of justice to human affairs.’’®? 
The function of the judiciary is to serve, in Blackstonian language, as “the 
depositaries of the laws,” as the “living oracles” of civilization in its jural 
aspect. 

That it is the function of the judge to ascertain from a study of the total 
cultural pattern the rules applicable to any given litigated transaction seems 
clear to Carter. For him it is apparent also that an analysis of the way in 
which the judicial tribunals actually operate discloses that in their declara- 
tion of what they consider to be the true law applicable to a specific case 
they endeavour to be guided by the prevailing customs pertinent to the 
transaction under adjudication. Says Carter: 


®1Carter, The Ideal and the Actual, 11-12. 
82Carter, Proposed Codification, 40. 
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Continuing our scrutiny of this great history of the treatment of human conduct 
by the enlightened judicial tribunals, we find that transactions have been 
brought before them which are in all substantial respects the same with some 
one or more previously decided, and yet one of the parties is not satisfied with 
that decision, and insists it was wrong, and it appears from the discussions that 
the previous decisions have not been acquiesced in generally, and that trans- 
actions of various kinds are continually occurring not in harmony with the 
decisions—that is, that human conduct does not actually govern itself in ac- 
cordance with them. In such cases we find that the courts have re-examined 
the prior decision, or decisions, which had thus been questioned, and have some- 
times declared that they were erroneous and would no longer be followed; and 
if we look closely to see in what the confessed error consisted we shall find that 
it was in a wrong classification of the transaction adjudicated upon,—that is to 
say that it was classified as being against the approved customs of society when 
in fact it was, upon a just view, in accordance with them, or as being in ac- 
cordance with them when it was in fact against them. Here we observe two 
things: first, that human conduct follows its own inherent laws uncontrolled, 
except in minor matters, even by the deliberate judgments of courts, and that 
if some piece of conduct really in accordance with custom is declared by the 
courts to be otherwise, society will, if the matter be one of grave importance, 
pursue its own course, regardless of the decision. It will follow the fundamental 
law which governs conduct, namely, that custom is the controlling power. In 
the next place, we shall observe that the courts themselves recognize, tacitly 
at least, this fact, and when they perceive that a rule of law as laid down by 
them is not generally accepted, that is, that it fails to control conduct, they 
change the rule. Now the real thing to which the courts look for a guide in 
such emergencies is the actual customs of society.** 


Because the law exists as an objective fact intertwined in the warp and woof 
of the network of social ideals and customary ways of behaviour, it is the 
function of the judge to endeavour to discover it, and to the best of his 
ability impersonally to declare the law governing any litigated case as he 
discerns it actually prevailing in the folkways and mores of the community. 
Adjudicating disputes arising out of day-by-day transactions, the judge is 
not a pragmatic troubleshooter of the sort which is sometimes called for to 
conciliate conflicts involving a balance of brute political power, but rather 
an expert in the knowledge of legal rules as they reflect the social standard 
of justice which itself emerges gradually out of patterns of living and work- 
ing together over the centuries. 

To this interpretation of the judicial function which looks upon the judge 
as the mouthpiece rather than the creator of law it may be objected, how- 
ever, that it does not render a faithful account of the method of judicial 
reasoning especially in its application to novel and doubtful cases. In those 
novel and doubtful instances the law is by definition unknown till the judge 
declares it. Hence must it not be concluded that, far from finding the law, 
the judge in reality creates it by his holding in the novel case? This difficulty 


83Carter, Law: Its Origin, Growth and Function, 82-3. 
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is anticipated by Carter: “There is in some minds a feeling that inasmuch 
as unwritten law in new and doubtful cases is not known until it is declared 
by the courts, the office really performed by the courts is in truth that of 
making the law, and that the notion that they only declare pre-existing law 
is a pretence, or at least, a fiction; and that as the legislature is really the 
only law-making body, to allow this office to be performed to so large an 
extent by the judges is an incongruity in republican government.’** And 
elsewhere Carter adds: “It may be said—it is often said—that law not 
known is the same as law not existing, and that consequently. the function 
of the judge, as we have described it, is not to interpret and declare already 
existing law, but to make law where none before existed, and that this is 
legislation; and hence our unwritten Common Law is sometimes styled 
and is derisively styled by the partisans of codification) judge-made law.” 
Without subscribing to the theories of Bentham and Austin, may it not be 
considered, nevertheless, that when a judge declares the previously unknown 
law in a novel case he really for all practical purposes creates the law just 
as truly as does the legislature in enacting a statute? And if law unknown is 
practically tantamount to law not existing, may it not be urged that to hold 
a person responsible for the violation of a law which was unknown at the 
time of the act in controversy is just as unfair as to hold him responsible for 
the violation of a law which did not exist at the time of the transaction? 
Shallow, retorts Carter, shallow is the view which sees in the unwritten 
common law as declared by the courts a body of arbitrary judge-made rules. 
“That judges declare, and do not make, the law is not a fiction or a pre- 
tence,” asserts Carter, “but a profound truth. If courts really made the law, 
they would have and feel the freedom of legislators. They could and would 
make it in accordance with their own views of justice and expediency. They 
would not in fact be bound, or feel that they were bound, by any pre-existing 
law. I need not say the case is precisely contrary.”“* And elsewhere he 
elaborates this thought: 


It is a shallow view which regards law thus declared by the courts as made by 
them. The function of making law supposes in the body which exercises it 
freedom of action. Existing rules are of no binding force upon it. It can follow 
or disregard them according to its own views of policy and wisdom. But the 
judge is never thus free. He is bound, in declaring the law of a new case, by 
established rules just as much as in deciding a case which has been decided a 
hundred times before. The law of a new case can be determined by him only 
by building upon the foundation of law already known and declared. His office 
is to apply the existing standard of justice to the new exhibition of fact, and to 
do this by ascertaining the conclusion to which right reason, aided by rules 


®4Carter, Written and Unwritten Law, 41-2. 
®5Carter, Proposed Codification, 29. See also Law: Its Origin, Growth and Function, 
19] 
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already established, leads. There is no arbitrary power in him; and any exercise 
oi it by him would form clear ground for his impeachment.*? 

That the common law judge is not free, as is the legislator, to create arbi- 
trarily out of his subjective conscience the law governing even the most novel 
cases is confirmed by a study of history. “The jurisprudence of England and 
America,” says Carter, “may be searched in vain for an instance in which 
any respectable tribunal, in determining the unwritten law of a new case, 
has assumed to exercise the will of a legislator, or to do anything more than 
to acknowledge the binding force of law already made and declared, and 
accommodate it to the new conditions of fact.”** Unaware himself perhaps 
of the traditional restraints which oblige him to advance always by carrying 
forward the rules already known and declared, even at the apogee of his 
originality, however, the judge cannot be said to do more than interpret, 
adapt, and apply the pre-existing law to the new pattern of facts which 
challenge his juridical ingenuity. Just as the announcement of a previously 
unknown and complicated balance in a bank account cannot be considered 
an act of financial creativity on the part of the bank official, so analogously 
is it untenable to maintain that the declaration of a previously unknown law 
constitutes an act of genuine legal creativity on the part of the judge. In 
either case the declaration is predicated upon, and correctly or erroneously 
inferred from, a presumed body of objectively existing facts—facts of a 
financial or of a legal nature as the case may be. 

Yielding to the compulsion of the austere rigour of the logic which renders 
it necessary to conclude that the judge never creates but always seeks to 
discover the common law, the practical question still remains: is it fair 
none the less to hold a person responsible for the violation of a law which 
by definition was unknown till the judge declared it? On the theory that law 
is custom, Carter replies, there can be no injustice in holding everybody 
responsible for a knowledge of the unwritten law regardless of whether it 
was explicitly declared or not. Says he: 

Upon the view that law is custom, the maxim that all are presumed to know 
the law is well founded and reasonable. Custom is the one thing that all may 
safely be presumed to know. It is—what is more and better than known—felt. 
There is no injustice, therefore, in a rule which subjects men to the obligation 
of existing custom. There will be some cases of real doubt, but in all such cases 
the act or conduct concerning which the doubt exists really belongs to some 
class. It is either something which accords with fair expectation, or does not 
so accord, and the point is decided by selected experts. As in a game of ball or 
other athletic game, things will be done on one side which will be disputed on 
the other, and the referee will be called upon to decide. His decision will be 
that the thing objected to was right or wrong according to existing rules, and 
no one will think that he makes the rule. The case may be an entirely novel 
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one, and difficult of determination, but the defeated party suffers no injustice 
because of this difficulty. Both sides had equal knowledge of the rules, and the 
existence of difficulty was the same burden to each.*” 

Inasmuch as it exists in the cultural environment prior to the judicial decla- 
ration thereof, the unwritten law may be said to exist alike for the layman 
as well as for the judge. In litigated cases the judge merely renders explicit, 
to the best of his expert ability, the rules which pre-exist in the folkways and 
mores of the community. It is these pre-existing and underlying rules, and 
not the judicial pronouncement thereof, which constitute the law. In novel 
cases as in well-established cases, what determines the legal quality of an 
act is its compliance or non-compliance with the law which is rooted in the 
social standard of justice. The judicial declaration is coincidental; it may be 
erroneous, and in any event it is powerless, proprio vigore, to render an act 
either legal or illegal. Hence in cases which present novel characteristics as 
in cases which have been adjudicated “a hundred times” the individual 
always acts at his own peril. He cannot escape his legal responsibility—his 
responsibility to act in accordance with the cultural standard of justice—by 
seeking refuge behind the skirts of the judge. For the judge is in the same 
predicament as the layman relative to the undeclared law. In cases of doubt, 
where the law seems opaque, the judge like the layman, with the help of 
reason, experience, and intuition, must gropingly blaze a trail athwart the 
tangled jungle of cultural standards and customary rules. In doubtful cases 
which are governed by no explicit rules, the judge and the layman alike are 
wayfarers equally astray in a common thicket of folkways and mores; equally 
benighted with no fixed light to guide them; equally bewildered in their 
human finitude with no supernal voice to enlighten them. Equal in their 
ignorance, therefore, are all the parties to a dispute involving a truly novel 
case, the law governing which had not yet been declared at the time of the 
litigated transaction. By the same token, however, the same parties are 
equal in their knowledge of the undeclared law as it exists in the underlying 
pattern of culture. Equal in their ignorance and equal in their knowledge 
of the pre-existing law, how can it be said that the disputants suffer an in- 
justice when their transaction is later adjudicated in the light of a rule 
which truly existed in the legal environment, but which because of their 
limitations the litigants ignored at the time of the act in controversy? When 
the law is envisaged, as it is by Carter, as an integral part of the cultural 
environment, a rule not declared is far from tantamount to a rule not exist- 
ing, for the entire legal system impinges upon each individual with the full 
weight of the civilization which encompasses him. And because the legal 
system thus englobes and interpenetrates the life of each individual, no 
litigant can be justified in complaining against being held responsible for 
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the violation of a rule which may have lacked explicit judicial affirmation 
but which existed nevertheless as an organic part of the culture which nur- 
tured him. 

In the light of the foregoing discussion it is apparent that for Carter the 
judicial methodology is characterized by a quality of restraint which may 
be called scientific in contradistinction to the subjective lyricism of the so- 
called creative artist. And the originality or novelty of a case does not modify 
the essential objectivity of the judicial function. Says Carter: 


What is really done in a novel case is the same thing that is done in every dis- 
puted case. The features of the transaction are subjected to scrutiny in order 
to determine to what class it belongs. The classes are not made; they exist in 
existing custom. There may be a difficulty in ascertaining the class growing 
out of the novelty of the case. Some features of the transaction suggest that it 
should be placed in one class, others that it should be placed in another. The 
case is in no manner different from that in which a new plant or animal is 
discovered bearing resemblances to more than one species. Careful observation 
is requisite in order to determine under which class it should be ranked, and 
naturalists may differ about it; but the eventual classification is determined by 
the qualities which are really found in it, not by any qualities artificially im- 
puted to it. So in the case of a novel transaction. The conduct drawn in ques- 
tion is either right or wrong according to its own qualities; that is to say that 
its true legal character is already fixed, and the task of the expert—that is, the 
judge—is to find these true determining qualities, and when he finds these he 
finds the class to which the transaction belongs, and therefore finds the law. 
He would misconceive his task if he should say that it was a new case and, 
without a correct ascertainment of its determining features, should arbitrarily 
declare it to belong to a class under which its real qualities did not bring it. 
Should he do this he would be making the law, and, indeed, the judge can only 
make the law by making a wrong declaration—that is, he can only make errone- 
ous law. If, without scrutiny, he should arbitrarily assign the case to its right 
class, he would correctly declare the law, but he would not make it.” 


Objective and inductive in the method of his procedure, the judge is more 
akin to the scientific naturalist than to the lyrical poet. This does not mean, 
however, that the judicial methodology is necessarily bereft of insight or 
imagination. On the contrary, just as the scientific method is fructified by a 
properly disciplined use of the imagination, so is the judicial method likewise 
benefited by an application of the creative imagination. In a sense therefore 
it may be said that for all its objectivity, the judicial task is indeed a creative 
enterprise. Creative it is in the same disciplined and restrained sense in which 
the natural sciences themselves may be deemed creative.*' By his emphasis 
upon scientific objectivity Carter wishes to bring out particularly that when 


9Tbid., 192-3. 

91A stimulating discussion of the role of the imagination in scientific research will be 
found in a neglected essay by John Tyndall, “On the Scientific Use of the Imagination,” 
in Scientific Addresses (1871). 








34 Tue UNIVERSITY OF Toronto Law JouRNAL 


it is put to work in the judicial methodology, the creative imagination is 
constantly limited, controlled, and corrected by the cumulative legal tra- 
dition, the accepted body of rules, the objectively existing customs, and the 
social standard of justice prevailing in the community. The judicial use of 
the imagination is a scientific use of the imagination. The judicial method- 
ology is a scientific methodology directed toward the discovery and isolation 
of the legal rules embedded within the different layers of the cultural sub- 
structure, for the purpose of applying these rules to the solution of disputes 
arising out of workaday transactions. 

Thus it can be seen that within the framework of a culturally determined 
system of jurisprudence the judiciary has a function to perform which is as 
arduous as it is significant, and as objective as it is imaginative. The emer- 
gence of a dispute testifies to the bewilderment of the litigants relative to the 
social standard of justice applicable to their transaction. Called upon to 
pronounce the pertinent law which the complexity of overlapping folkways 
and customs renders obscure, the judge must endeavour to decipher the 

ultural hieroglyphics within which lies concealed the legal rule applicable 
to the litigated transaction. Involving much more than a naive response to 
the volatile clamour of pressure groups in public opinion, and more than a 
subjective recording of the noises resounding in the market-place, the 
judicial task necessitates nothing less than a critical interpretation of the 
social standard of justice as it is projected in the whole legal system. Guard- 
ing against an over-simplified misconstruction of his insistence that the law 
is essentially a projection through custom of the social standard of justice, 
Carter writes: 

And in respect to the unwritten law the social standard of justice is ascertained 
and declared by the judges who are the experts selected by the people for the 
purpose. It is their function not only to imbue themselves with the principles 
of abstract and theoretic justice, but to become familiar with the limitations 
of these principles springing out of the nature and constitution of men—their 
passions and tendencies—their ignorance and weaknesses—their occupations, 
cares, and anxieties—their thoughts, studies and aspirations. They must know 
how the principles of justice have been before applied, how the application 
has been received, both among the people at large, and the thoughtful and 
cultivated few.®? 

Including within the scope of his research and meditation the whole cumula- 
tive system of legal adjudications and interpretations in so far as they reflect 
and embody the settled values and standards of justice, the common law 
judge endeavours to distinguish between those customs which are universal 
and those which are particular or local, those which are enduring from 
those which are evanescent, those which are profoundly rooted in the folk- 
ways from those which are superficial, those which are a spontaneous out- 


82Carter, Written and Unwritten Law, 11-12. 
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growth of the grass roots of culture from those which are mechanically 
provoked by artificial agencies. The judge is an expert in the science of legal 
rules which arise and develop within the framework of a system of social 
determinism. And in disputed transactions it is the function of the judi- 
ciary to evaluate critically and to apply creatively these culturally determined 
rules, to the end of minimizing the inter-individual friction which otherwise 
would threaten to disrupt the harmonious equilibrium of the community. 


Vill 


For Carter, it has been seen, law is custom and the judge is its prophet. 
This means that in case of dispute it is the function of the judiciary to inter- 
pret the prevailing customs and folkways with a view to discovering the true 
legal rule so as to apply it to the litigated transaction. Inasmuch as in the 
final analysis law is but authenticated custom, it follows that the judicial 
function consists primarily in analysing and interpreting the folkways and 
mores to the end of bringing to the surface of self-consciousness and render- 
ing explicit the legal rules which lie embodied within the complex pattern of 
culture. On this theory, however, would it not seem that the principle of 
stare decisis, so basic to the very system of the common law, is swept aside 
and rendered inoperative? If the source and authority of legal rules are to 
be found in the living pattern of custom, does it not follow that obedience 
to precedent is but a snare, and stare decisis a misleading doctrine? May it 
not indeed be contended that by his identification of law with custom, 
Carter contradicts himself in so far as he vigorously champions the common 
law system whilst he simultaneously shatters the notion of stare decisis which 
constitutes the methodological underpinning upon which this common law 
system is based? If its foundation of stare decisis is undermined, is not the 
systematic superstructure of the common law itself doomed to crash? 

To the foregoing difficulties Carter replies in the first place that in his 
opinion the progress of the common law does not require that the principle 
of stare decisis be erected into a hidebound dogma. “I am not one of those 
who make a fetish of the doctrine of stare decisis,’** he proclaims. He main- 
tains, however, that a sound understanding of the principle of stare decisis, 
far from contradicting his theory, would serve on the contrary to confirm 
from another angle his basic doctrine that law is in reality a projection of 
custom. 

To be sure, in many instances the common law judge today is guided by 
precedent. But what, asks Carter, was precedent in the first place? True to 
his theory he replies that obviously the legal rule which later assumes the 
status of a precedent was originally nothing but a judicial declaration based 


*8Carter, “Brief for Appellees in Lewis H. Hyde v. Continental Trust Co. of the City 
of New York” (Income Tax Cases), 22. 
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upon what the judge at the time considered to be the custom governing the 
controverted transaction which he was requested to adjudicate. Precedent 
in the first instance, affirms Carter, “was simply a judicial declaration of 
custom, and it was followed, not so much because it was precedent, but 
because it was satisfactory evidence of custom.”** The rules which today are 
invoked as precedent, he adds, “we know to have been, in the first instance, 
the approval and enforcement of some existing custom of men, having no 
force or authority except from the fact that it was a custom. .. .”””’ The rule 
which is often unduly and unimaginatively revered as a precedent today, 
must be acknowledged to have been originally merely a judicial authenti- 
cation of the custom which prevailed yesterday. 

The principle or rule which subsequently comes to be envisaged as a 
precedent, therefore, is nothing more or less than the deposit upon the legal 
memory of a previous judicial declaration which at the time it was made 
was considered to be a faithful reflection of the custom or cultural pattern 
governing the transaction which occasioned it. And such a rule which later 
comes to be called a precedent shares in common with all other judicial 
declarations the characteristic that it does not constitute law per se. Like the 
judicial declaration of a fresher vintage, a precedent, far from constituting 
the law, is merely a legal epiphenomenon, a verbal and not always accurate 
manifestation of what the judicial expert in his fallibility conceived to be 
the real law, namely, the rule embedded within the pattern of culture. “A 
judicial precedent,” Carter reiterates, “is not law per se, but evidence of it 
only. The real law is custom.’ Stripped of the emotional halo with which 
legal superstition sometimes surrounds them, precedents reveal themselves 
to be judicial declarations on a footing of equality with all other judicial 
declarations, and like them they remain ever subject to the confirming test 
of social experience. 

In so far then as precedent does not constitute law per se, but is merely 
evidence of the real law which has its existence in the customs, folkways, 
mores, and standards of the community, like any other judicial declaration 
it may turn out to be erroneous. Subjected to the crucial test of compliance 
with the pattern set by group behaviour and cultural standards of justice, 
a given precedent may conceivably turn out to be an erroneous authentica- 
tion of custom. “A precedent,” says Carter, “is but authenticated custom. 
It is like the coin of the realm. It bears the public stamp which evidences its 
genuineness. We accept a coined piece of gold, not in reality, because it 
bears the public stamp, but because it is believed, from the stamp, that it 
contains a certain quantity of gold. Its currency would at once be lost if 
there were no certainty upon this point.”®? Precedent is officially authenti- 


Carter, Law: Its Origin, Growth and Function, 65. 

Tbid., 68. %Ibid., 84. 

9TJ]bid., 65-6. Carter wrote, of course, at a time when gold was still in the United 
States a medium of domestic exchange 
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cated custom, just as a gold coin is officially authenticated currency. And 
just as the officials of the Treasury may conceivably fall into the error some- 
times of placing upon a coin which happens to be below par the official 
stamp which belongs only on a standard gold coin, so may the judiciary 
conceivably fall into an analogous error sometimes of placing upon a rule 
which happens not to be grounded in custom the official stamp of authenti- 
cation which belongs only upon a rule which is genuinely rooted in the 
pattern of social behaviour and social values. 

Should experience later disclose that a rule was erroneously sanctioned as 
a binding custom when in reality it was merely a vagary of the judicial 
imagination, the courts remove from the fallacious rule the official stamp of 
authentication which in their ignorance they earlier were misled into placing 
upon it. Says Carter: 


... human conduct follows its own inherent laws uncontrolled, except in minor 
matters, even by the deliberate judgments of courts, and . . . if some piece of 
conduct really in accordance with custom is declared by the courts to be other- 
wise, society will, if the matter be one of grave importance, pursue its own 
course, regardless of the decision. It will follow the fundamental law which 
governs conduct, namely, that custom is the controlling power. . . . the courts 
themselves recognise, tacitly, at least, this fact, and when they perceive that a 
rule of law as laid down by them is not generally accepted, that is, that it fails 
to control conduct, they change the rule. Now, the real thing to which the 
courts look for a guide in such emergencies is the actual customs of society. If 
they see that conduct which they once pronounced wrong continues to be re- 
peated, not in exceptional instances merely, but generally, they see that such 
conduct is one of the ways of society; that the business of life could not be 
conducted in the way in which it actually is conducted except upon the assump- 
tion that such conduct is right; in other words, that it is actually in accordance 
with custom, and that their previous classification of it as otherwise was errone- 
ous. We have here a further proof that a judicial precedent is nothing but a 
supposed custom authenticated by the public official stamp; that such stamp 
may be placed erroneously, and that in such cases it loses its power and au- 
thority. If a base coin were, by error, to receive the public stamp declaring it 
to contain so much gold, that stamp would be ineffectual to give it value after 
the truth had been discovered.® 


It is the pattern of the folkways and the mores which imparts to any par- 
ticular precedent, as to any given judicial declaration, whatever legal reality 
it may represent. In Carter’s terminology, custom alone is controlling. And 
whenever there arises a discrepancy between a judicial declaration on the 
one hand and the underlying cultural pattern on the other, always it is the 
substance of the law as embedded in custom which must take priority over 
the superficial and erroneous shadow of the judicial pronouncement. A 
precedent which pragmatically turns out to function at loggerheads with the 
living pattern of customary behaviour loses its status as a precedent, and 
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loses the legal significance which formerly had been erroneously attributed 
to it. It stands impotent and discredited henceforth, a sobering reminder 
along the uneasy path of legal development, that the declarations of judges 
like the enactments of legislators are but ephemeral epiphenomena upon 
the surface of the underlying cultural reality—evanescent shadows cast by 
governmental officials upon the law-bearing screen which separates them 
from the fundamental reality of social noumena. 

Thus it is seen that in the common law, precedent is indeed followed, but 
it is followed with open eyes, not in mechanical and blind reliance upon the 
arbitrary statement of a fellow-judge who had previously so declared the 
law. Envisaged as a short-cut to the true law of custom, precedent is fol- 
lowed only because it is postulated to be an accurate authentication of the 
valid legal rule. In appealing to precedent, therefore, the judge is still grop- 
ing to discover the rule reflecting the cultural pattern of behaviour and the 
social standard of justice applicable to the case before him. Decisions based 
on precedent are intended to be grounded in custom. Hence it may be con- 
cluded that for Carter the doctrine of stare decisis remains basic to the 
common law; basic however not as a rigid dogma, but rather as a potent 
instrument useful in probing the depths of the mores and folkways upon 
which the common law is based. In so far as upon analysis a precedent boils 
down to a previously announced judicial declaration which seeks faithfully 
to project upon the legal dimension the applicable rule embedded in the 
folkways and mores, the doctrine of stare decisis serves but to confirm Car- 
ter’s fundamental hypothesis that the unwritten common law is grounded 
in the network of culture, and that the function of the judiciary is to seek 
out, to analyse, to interpret, to authenticate, and to apply the legal rules 
and principles which are rooted in social reality and moulded by the matrix 
of an ever changing culture. 


IX 


Because the unwritten Anglo-American common law system reflects a 
spontaneous and natural order of justice rather than a command, Carter 
champions its primacy over legislation in the domain of private law. Be- 
cause the common law, in short, is an adaptive, experimental, flexible, and 
groping quest for justice deriving its vitality from the stream of culture 
wherein it moves and has its being, Carter sees in it a virtue which tran- 
scends the contrasted static artificiality and subjective wilfulness of legis- 
lative enactments which express primarily the fiat or the force of the state. 

It would be erroneous, however, to infer that Carter ignores the true 
merits of the legislative function. In it he recognizes an important adjunct 
of government, and he maintains that its primary activity resides in the 
realm of politics rather than jurisprudence. Statutory enactments, according 
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to him, fall principally within the province of public rather than private law. 
Says Carter: 


The whole of the legislation of an American State, to take an example, is con- 
tained in its easily accessible statute books. We may know the general contents 
of all of them from an examination of those of one State. They will be found 
to embrace its fundamental Constitution creating the Executive, Legislative, 
and Judicial Departments, the organization of the State into political districts, 
the creation of the various State and local officers, and the designation of their 
duties; provisions for the conduct of elections, a system for raising money to 
support State and local government by taxation and applying it in many differ- 
ent ways; provisions for creating and maintaining public highways, including 
railroads; for forming corporations, for preserving the public health, and for 
supervising many important public concerns, such as banking, insurance, etc., 
and a multitude of other public provisions including the whole of the law 
relating to the designating and punishment of crimes. Besides this we find in 
the numerous volumes of statute books vast masses of matter which, though in 
the form of laws, are not law in any proper sense. These consist in the making 
provision for the maintenance of the public works of the State, for the building 
of asylums, hospitals, school-houses, and a great variety of similar matters. This 
is but the record of the action of the State in relation to the business in which 
it is engaged. ... But when we search for any matter relating to the regulation 
of the ordinary conduct of men in their transactions with each other—that is, 
to Private Law, we find exceedingly little, and we may say that it is sub- 
stantially true that the whole vast body of legislation is confined to Public Law, 
and that its operation on Private Law is remote and indirect and aimed only 
to make the unwritten law of custom more easily and certainly enforced. If we 
make a similar examination of the Statutes at Large of Great Britain the result 
is the same; and the same also, if we examine the legislation of Rome in the 
classic era of jurisprudence.® 


From ancient times, the pervading feature of written or statutory law seems 
to be its preoccupation with matters of a political nature relative to the 
organization and management of that great public corporation known as 
the state. Written law is primarily public law. 


Public law expresses the corporate will of the state, and legislation by 
statutory enactment is indeed its proper vehicle. Carter elaborates: 


All the things . . . in which . . . the will of the State may be expressed are 
obviously within the province of legislation. Where a thing can be done only 
by the State in its corporate capacity it must be done under an act expressing 
the corporate will that it should be done, as the making of a grant of land 
owned by the State, or the granting of a public franchise, or the construction 
of public works. And the whole political organization of the State is essentially 
of this character; for although in the early stages of social organization some 
progress is made by mere custom, yet essentially the entire subject properly 
falls under legislative control, and where States are newly organized, as most 
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of the American States, the whole work is accomplished by legislation from the 
beginning.'°° 


As distinguished from the private unwritten law which is a self-executing 
order of justice, public law expresses the command of a sovereign, and by 
definition legislation is the proper means to render articulate that sovereign 
will. 

Written laws, such as the Great Charter of 1215, for example, serve to 
reveal some of the conditions under which legislation properly emerges on 
the political dimension. Marking the definitive entrance of written law upon 
the English scene, the Great Charter was in reality a treaty which King 
John was obliged to sign in order to retain his crown before the onslaught 
of his enraged barons.'®’ It was a document which translated into writing 
an effort at the conciliation of conflicting groups and classes of the nation. 
It was occasioned and motivated, therefore, not by any desire to modify the 
private law of the land, but rather by a clash of powerful group interests 
which, if not allayed, threatened to destroy the peace of the country. Analo- 
gous motives for legislation exist also at the present time when party strife 
is rampant. Says Carter: 


There are many questions affecting the social and political condition of society 
which cannot be, or at all events, are not reduced, like jurisprudence, to a 
science. They are so intricate and complex, and so interwoven with the pas- 
sions, and prejudices, and interests of men, that agreement is well-nigh impos- 
sible even among those who give to them deliberate study. Most of these 
questions are met with in national politics. These divide the great political 
parties. But some are found which relate to the concerns of the particular 
States of our Union. Upon such questions, when they arise, no man will yield 
his opinion voluntarily. One side or the other must prevail. But all must accept 
the result of superior power manifested through the law; and an enforced 
agreement is brought about by the enactment of a statute. All mere social and 
political questions must therefore be dealt with by the written law.’° 


For the sake of internal security, the state may and often must have recourse 
to legislative edicts in order to curb or conciliate the centrifugal forces of 
pressure groups which unhampered would tend toward anarchy. 

On the level of individual conduct the centrifugal tendency is called crime. 
By its violence it too threatens the security of the community. And it too 
therefore falls, according to Carter, within the proper scope of legislation. 
“I need not speak of the Criminal Law,” he writes, “for although it pre- 
scribes rules of conduct, it yet prescribes them for public purposes, and the 
penalties are essentially arbitrary; and many offenses—those which are mere 
mala prohibita, as distinguished from mala in se—are of the same character. 


100] bid., 237-8. 

101Stubbs, Constitutional History of England (Oxford, 1874-8), II, 2 

102Carter, Proposed Codification, 18. The word “social” is used in the context of this 
citation in the popular and ambiguous sense, of course, as analogous to “political” or 
partisan. 
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This whole department belongs to the province of public law.”*®* To public 
law and hence to legislation belongs the repression of crime, for crime spells 
violence, and violence constitutes a threat to the foundations of society. In 
this connection, true to his fundamental distinction between custom and 
command, Carter emphasizes the conceptual difference between mala in se 
and mala prohibita. Legislation relative to the former class of crimes meets 
of course with his unworried approval. “Murder, robbery, stealing, house- 
breaking, cheating,’ he acknowledges, “were from the first, and are still, 
universally regarded as crimes deserving punishment, and even admitted to 
be so by the offenders themselves. They are crimes because they are gross 
and palpable departures from custom rendering peaceful society impos- 
sible.””"’°* Because mala in se flout the customary standards and breed vio- 
lence, it is sound theory and practice to seek to eliminate them by means of 
written law. But the class of mala prohibita, on the other hand, causes Carter 
to sniff the dangers of legislative arbitrariness, while he recognizes none the 
less the need for its incorporation within the body of criminal law. He also 
sees the need for the extension of legislation to the newer fields of negligence 
and torts. Significantly he writes: 


. the necessities of civilized, industrial society in modern times have re- 
quired an extension of the province of penal law by the positive enactment of 
numerous commands and prohibitions not to be found in the law of custom. 
As communities become more populous, as towns and cities increase in number 
and size, and as industries become organized in establishments of great magni- 
tude, the appliances of machinery for manufacturing, locomotion, and trans- 
portation become multiplied, and the degree of cooperation required among 
the members of society becomes prodigiously increased, and individuals touch 
one another in many different ways, and consequently the duties of each to- 
wards others become multiplied and increased. Customs of precaution and care 
become necessary and grow in importance. A failure by a single person to 
observe the duties thus prescribed may involve great injury to many others. 
Under such circumstances the law of negligence becomes of great importance 
and the need of special rules is felt. The operation of custom in fixing such rules 
is slow, and until they become established all that a court can do, in the trial 
of a case where a charge is made that one person has been guilty of negligence 
causing injury to another, is to leave it to a jury to say whether the accused 
person has used, in some cases, extreme, and in others, ordinary care; but there 
is a tendency in the courts to insist more and more upon the adoption of special 
positive precautions which experience has shown to be necessary and useful in 
the prevention of accidents. Legislation performs a useful office here by seizing 
hold of these tendencies and converting growing customs into positive rules. 
The numerous laws specifying positive safeguards which railroads, steamboats, 
and other public conveyances and manufactories operated by machinery must 


supply belong to this province, as also the rules of navigation designed to pre- 
vent collisions at sea.’ 


103Carter, Written and Unwritten Law, 55. 
104Carter, Law: Its Origin, Growth and Function, 252. 
105] bid., 244-5. Italics not in text. 
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And he adds: 


. there is another frequent and proper occasion for the employment of penal 
legislation in preventing evils which arise from the competitive struggles of 
modern life in industrial pursuits. The employment of child labor is to be re- 
stricted, tenement building needs regulation in order to preserve health, and 
in these and other like directions positive injunctions and prohibitions must be 
made and enforced. This greatly increases the class of offences known as mala 
prohibita.’* 


Enactments relative to mala prohibita run the risk of ignoring the dominant 
standards of justice which are more faithfully reflected in mala in se. Guided 
and limited, however, by a sociological philosophy of values, legislation is 
recognized by Carter as a legitimate exercise of the power of the state in 
curbing those offences which tend to excite resentment, motivate revenge, 
and generally create disorder and violence. Directed toward safeguarding 
the community from internal violence and inter-individual warfare, crim- 
inal law is a branch of public law, and hence properly a function of legis- 
lation. 

Also properly a function of legislation, according to Carter, is that body 
of procedural rules which together with evidence is significantly known as 
adjective law. As distinguished from substantive law, the rules of procedure 
apply not to the actual content of law, but rather to the mechanism of its 
effective application. Primarily a technique and a device to improve the 
functioning of the legal aspect of government, adjective law is envisaged by 
Carter as a branch of public law, and hence a legitimate field of legislative 
action. “The law of procedure,” he writes, “cannot be created by general 
custom. It is the work of conscious contrivance, and belongs to the category 
of public machinery. As such it lies in the field of legislation.”'°? Neverthe- 
less, although the laws of procedure lie in the field of public rather than 
private law, Carter feels very strongly that they would gain in effectiveness 
if their formulation were delegated by the legislature to the judiciary. Rules 
of procedure should be delegated by the legislature to the courts, he main- 
tains, because “they who exercise the function of administering justice best 
know what rules are necessary to the efficient performance of that func- 
tion.”’°* And drawing upon experience, he elaborates this contention: 


The State of New York furnishes an illustration of the mischiefs which are sure 
to flow from entrusting to the legislative bodies those tasks which no legislation 
can properly perform. Prior to the adoption in 1848 of a Code of Procedure 
contrived by a Board of Commissioners, the system of Pleading and Practice in 
force in that state was, in its main features, that of the common law, supple- 
mented by a Chancery system. Doubtless these could have been improved by 
suitable amendment; but the paucity prior to that year, of litigation turning 


106] bid., 245. 107] bid., 239 
108Carter, Written and Unwritten Law, 55. Cf. the readable little book by A. T. 
Vanderbilt, Men and Measures in the Law (New York, 1949 
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upon questions of procedure is sufficient proof of its intrinsic merit. The effect 
of the passage of the Code referred to was to throw the whole subject into the 
hands of the legislature. Amendments, change and revision have been the con- 
stant phenomena since; and at last the dimensions of the enacted body of rules 
have swollen into most unwieldy proportions, and they are filled with uncer- 
tainties and crudities which perplex the understanding and try the patience 
almost beyond endurance. More than 6000 controversies concerning this un- 
intelligible and shifting system have already been decided by the courts, and 
the decisions are full of conflict and inconsistency.!° 
A deliberate contrivance which belongs to the category of public machinery, 
and as such lies within the field of legislation, the law of procedure would 
nevertheless gain in effectiveness if its formulation were delegated to the 
} judiciary. For in the final analysis the judges who must work with these rules 
of procedure are in the best position to evaluate their effectiveness in the 
administration of justice, and would be in a position also, by daily experience 
in the court-room, to correct and re-shape them experimentally and flexibly, 
thus escaping the frustrations resulting from the rigidities of statutory enact- 
ments. 

In so far as legislation is a command from above, it enjoys the prerogative 
of dominating the legal scene. From its vantage point, which is a focus of 
governmental power, legislation may undertake to organize into a coherent 
body the congeries of statutes which grow haphazardly, and which gradually 
come to present a spectacle of confusion and contradiction. Here then we 
find an additional area in which the legislative function may properly exer- 
cise its authority. With a characteristic qualification which stems from his 
fundamental distinction between the written and the unwritten law, Carter 
acknowledges the legitimacy and the utility of legislation in seeking peri- 
odically to revise and systematize the snow-balling enactments which clutter 
up the statute books. He writes: 


It is evident that the progress and changes of time must necessitate changes in 

or additions to statutory law, and such changes can be effected only by legis- 
; lation. Each successive legislature finds occasion to engage in this work. The 
changes and additions are made, sometimes ignorantly, sometimes negligently, 
sometimes to accomplish some private and unworthy end; and the consequence 
is that the statutory system becomes deranged and confused. From time to time 
a thorough work of revisal and amendment must be performed. Errors must be 
corrected, redundancies must be eliminated, deficiences supplied, conflicts 
reconciled, obscurities dispelled, and the confused mass re-arranged and re- 
duced to an orderly and harmonious system and re-enacted as a unit. This is 
a most useful, and at times a very necessary work. It is more correctly desig- 
nated by the term revision. It may without much impropriety be styled, as it 
sometimes is, a codification." 


1097 bid., 55-6. This was pronounced of course in 1889. 

110Carter, Proposed Codification, 21-2. The following section of the present study 
will be devoted to a more detailed discussion of Carter's basic distinction between “re- 
vision” and “codification.” 
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When limited to the realm of written or public law, codification or sys- 
tematic revision is accepted by Carter as one of the proper and most useful 
expressions of the legislative function. 

Although the legislative function, in Carter’s opinion, should primarily 
operate on the dimension of what he calls public as distinguished from 
private law, and should limit itself to its proper sphere of written law, Carter 
is not so intransigent, however, as to deny to legislation a legitimate, albeit 
limited use, in the amelioration and guidance of the more spontaneous un- 
written common law. He acknowledges that “from time to time progress 
and change in social conditions require corresponding changes in the law, 
which can be effected only through the instrumentality of statutes.’ With 
the courage of intellectual honesty, free from wishful thinking, Carter takes 
note of the slowness of the evolutionary process which sometimes renders 
necessary the accelerating tonic of legislation. 


In the advance of the arts of life [he asserts] new fields of action are con- 
stantly opening, and new instrumentalities are required; and on the other hand, 
in other directions, decay and retrogression set in. New customs, new modes of 
dealing, must be contrived to meet the new exigencies, and society by the un- 
conscious exertion of its ordinary forces proceeds to furnish itself with them. 
But this is a gradual and slow process, attended with difficulty and loss. Another 
agency is needed to supplement and assist the work of society, and legislation 
springs into existence to supply the want.'!? 

Under proper circumstances and at the propitious moment, legislation serves 
as a midwife to the common law in its perpetual travail. 

Among the many occasions which solicit the intervention of legislation, 
none perhaps is more pressing than the need to remove uncertainty and con- 
fusion from the unwritten law. When the disarray stems, as is common, 
merely from the diversity of judicial interpretations emanating from different 
localities, Carter believes that the responsibility for the formulation of a 
uniform rule should best be left to the higher appellate tribunals. For the 
doubt in such instances arises not so much from the nature of the underlying 
folkways as from a difference of opinion among the experts which could be 
adequately resolved by a ruling from the highest judicial authority.'"* It is 
different, however, when the uncertainty derives ultimately from a clash of 
national origins, and the conflict of rules in the final analysis springs from 
a conflict in the underlying mores. Such was the case, for example, in Eng- 
land after the Anglo-Saxon conquest. Referring to that period, Carter says: 

. . the extent of the authority possessed by the owners of personal property to 


bequeath it by testament appears to have been at one time a matter of much 
doubt. By some it was thought that the most ancient custom common to the 


11Carter, Written and Unwritten Law, 18. 
2Carter, The Ideal and the Actual, 21. 
13Carter, Law: Its Origin, Growth and Function. 255. 
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whole island of Great Britain permitted the owner to bequeath one third only, 
reserving the other two-thirds for the wife and children. Others insisted that 
different customs existed among the different principal communities; but there 
was a general inclination, following the natural desires of owners, towards the 
complete authority of the latter. This tendency was recognized, and by several 
statutes passed in the reigns of William and Mary, William III, and George I, 
the rule permitting the owner to bequeath the whole was established successively 
in York, Wales, and London, bringing the last of those provinces into harmony 
with the rest of England. This tendency in countries whose populations are 
made up of people once living under separate governments, and having differ- 
ent customs and laws, towards a unification of law, beginning first spontaneously 
and then taken up and consummated by legislation, is found in the history of 
many nations, and was, I suppose, the main original cause of the Code 
Napoléon, and of the recent codification of the German Empire.''* 


In a pluralistic universe characterized by territorial conquests, mass migra- 
tions, and the conglomeration of heterogeneous peoples, the private law of 
any given community is bound to present a degree of uncertainty and variety 
which calls for legislation to eradicate the rules that have become archaic, 
and to accelerate the harmonizing process of growth toward a more flexible 


coherency.""® 


The superposition of diverse layers of politically alien groups, however, is 
not the only condition which may give rise to a clash of unwritten rules re- 
quiring the roughshod intervention of legislation. Arbitrary enactments— 
and all legislation in the final analysis is the expression of an arbitrary 
will—may often be provoked by the very nature of the social flux which in 
its constant unfolding and dynamic thrust sometimes runs ahead of the 
established legal rules, and thus creates a juridical lag and consequent per- 
plexity which call for drastic adjustments and solutions which only statutes 
can supply. Thus, for example, the great historic statutes of English law, 
such as the Statute of Frauds and the Statute of Wills, as well as the more 
modern enactments protecting the rights of married women; the rights of 
authors to their intellectual labours; the laws governing promissory notes and 
bills of exchange; the recent legislation relative to the rights of labour and 
the restrictions on unbridled business enterprise; and the newer body of 


114] bid., 256-7. In his illustrations, Carter could well have included the states of 
Louisiana and Florida, as well as the entire southwest region of the United States which 
still reflect to some extent in their place-names and customs their original domination 
by French and Spanish influences. So true is it that the folkways and mores of a people 
cannot easily be eradicated merely by the stroke of a legislator’s pen. Canadian scholars 
will probably be inclined to yawn at this truism. 

115In this connection one is tempted to preach a sermon on the practical utility of 
legal theory. At the present time, Puerto Rico, Hawaii, and Alaska are subject to the 
sovereignty of the United States, and may be looked upon as likely candidates for admis- 
sion to full-fledged statehood. These territories and dependencies, comprising a diversity 
of racial and national origins, if and when admitted to the Union, will present problems 
relative to their legal organization the solution of which will depend not a little on the 
philosophy behind the policies to be executed 
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administrative law in so far as it effects private relations—all these types 
of legislation, according to Carter, are proper and fitting despite the fact 
that they encroach upon the traditional domain of the common law.'"® 
Statutes such as these, although in writing, are necessary precisely for the 
purpose of keeping the unwritten common law on an even keel. Heraclitean 
in his constant awareness of the reality of movement and novelty in human 
affairs, Carter writes: 


. Society in most fully civilized nations is in a condition of incessant change, 
which means that customs are subject to incessant change, and that the law 
resting upon custom must change in accordance with it. New art, new industries, 
new discoveries, are continually arising, involving changes in populations, em- 
ployments, and all other incidents of life. These and the diffusion of education 
create new aspirations and hopes which endeavor to realize themselves. In 

early society, prior to the organization of legal tribunals, the final and complete 
establishment of a change in custom encountered no other obstacle than the 
tendency of some part of the community to hold on to the existing custom. This 
opposition, however, would gradually disappear, but the process was so slow 
as to be nearly imperceptible, and consequently to be free from great attending 
inconvenience. The establishment of courts, however, although designed to re- 
move uncertainties and confusion in customs, and although having for the 
most part this effect, in one particular became the cause of those very evils. In 
order that they might produce certainty, it was necessary to treat their decisions 
as authorities, and binding declarations of the existing law. The judges could 
not well say that their own decisions or those of their predecessors were not the 
law, and this obligation tended to make the progress of change difficult. There 
would, indeed, begin to be a tendency not to follow precedent except in cases 
precisely similar, and the departures would extend wider and wider until the 
pre cedent had become so undermined that even the courts would disregard it. 
Thus a protracted period of uncertainty would arise, the abbreviation of which 
would be a great advantage. In such cases the Legislature, observing the ten- 
dency to change, and perceiving that in the end it would be brought about, 
ould most usefully terminate the existing uncertainty by making the change 
an accomplished fact." 


For Carter, then, legislation of this type, far from interfering with the health- 
ful functioning of the body of the unwritten law, serves on the contrary to 
safeguard its essential fluidity, and to prevent the natural flux of the folk- 
ways and mores from becoming obstructed on the legal dimension by rigid 
precedents. Properly employed, statutes may be made to function as a vaso- 
dilator to keep clear from archaic clots the flexible passageways of the com- 
mon law. 


M6Carter, Law: Its Origin, Growth and Function, 257, 259-60, 257-9, 233-5; The 
Ideal and the Actual, 19-20, 28-9; Written and Unwritten Law, 52-5. 

17Carter, Law: Its Origin, Growth and Function, 257-9. To the same effect also in 
Written and Unwritten Law, 52-5; The Ideal and the Actual, 28; and Proposed Codi- 
cation, 18-19. Italics not in text. Earlier we have already seen that Carter makes no 
fetish” of the doctrine of stare decisis. Cf. supra, note 93. 
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In the light of the foregoing discussion it would seem clear that Carter 
is far from ignoring the significance and utility of the legislative function. 
Primarily an expression of the corporate will of the state, legislation also 
has an important part to play in the harmonious organization of the common 
law. Relative to the latter, however, the role of legislation perforce must 
remain a secondary one. Of Carter it may perhaps be said that he could not 
love legislation so much, loved he not the common law still more. For in his 
doctrine, as it has been seen, the common law is the unwritten, spontaneous 
outgrowth over many centuries of the daily life of an ever developing com- 
munity, expressive of the communal standards of justice as they grow and 
make themselves articulate through the judiciary. This growing, developing, 
living cultural reality of the unwritten common law, however, like all grow- 
ing things, may occasionally get out of joint, and require the deliberate in- 
jection of statutory enactments to eliminate some obdurate precedent, per- 
haps, or generally to effect a harmony which time has obscured. In such 
instances the purpose of the legislative art, analogous to that of the medical 
art, is not to destroy, but to aid and accelerate the cure. In such instances the 
function of legislation is to assist and invigorate the common law, not to 
transmute it completely into a statutory code. It is because this latter ten- 
dency of legislative imperialism was championed in his day that Carter 
fulminated against the very concept of codification. In the proposed codes 
of substantive law which David Dudley Field sought to have enacted as a 
substitute for the common law, Carter thought he detected a threat of 
tyranny, and in the state of New York he successfully brought all his learning 
and wit to bear against their adoption. To a brief discussion of that juris- 
prudential joust, the lusty clangour of which still reverberates in the f alls of 
the cognoscenti, the following few pages will therefore be devoted. 


X 


From the dynamic perspective of an evolutionary and sociological doctrine 
of jurisprudence, nothing could appear more untenable than the notion of 
codification. Carrying legislation to its utmost extreme, a code involves the 
systematic and thoroughgoing absorption of every jural aspect of daily life 
within a rigid network of statutes. Predicated upon a postulate which sets up 
a sovereign as the supreme source of all legal rules, the concept of codifica- 
tion necessarily implies a negation of the spontaneous growth and cultural 
determinism of the common law. Small wonder that Carter apprehends 
in the notion of codification the very incarnation of all that is theoretically 
unsound and practically inexpedient. 

Distinguishing clearly between a code which is a command enacted by 
the legislature, and a digest which on the contrary is the free and commend- 
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able effort on the part of jurists to clarify the common law,''* Carter under- 
takes on theoretical grounds to demonstrate that legislation inevitably is 
limited in its scope by the folkways and mores, or as he somewhat ambigu- 
ously calls them, the prevailing customs, of the community. Again using 
Carter’s own terminology, it is the national or social standard of justice 
which sets a limit to the effectiveness of legislative action. Even as the 
judiciary, the legislature in its law-making functions is constrained by stub- 
born cultural facts and values. “The essential nature of creative action,” 
affirms Carter, “is that it is voluntary and arbitrary, and can do what it will; 
but no legislature can make what laws it will; that is, such laws as will be 
obeyed; and no others are properly laws. The substance of them must be 
already found in the customs and habits of the people.”"'® With the crum- 
bling of the notion of absolute legislative power, there falls also into ruins 
the notion of the superiority of a code of substantive law. 

Descending, however, to the less rarified regions where reformers, who are 
essentially practical people, are more at ease, one encounters the appealing 
argument that a written code, by its explicit verbal systematization, would 
tend to effect a measure of certainty which now is notoriously lacking in the 
unwritten common law. That it is indeed lacking in certainty, and that by 
legislation as well as by re-statement every effort ought to be made to im- 
prove the internal structure of the unwritten law, Carter is quick to admit. 
Stealing a march on his adversaries, however, he maintains that far from 
diminishing the present lamentable uncertainty, codification on the con- 
trary would initiate an era of still greater confusion in the private law. 
Anticipating by half a century the movement which has since rendered 
popular the study of semantics, Carter in the first place points out that 
inasmuch as a code must necessarily be in writing, it is bound by that very 
fact to engender a new and endless progeny of conflicting commentaries and 
interpretations revolving about the probable meanings of the words which 
compose it. He says: 

Uncertainty arises whenever, from any cause, men come to differ in their 
opinions about the law. Now of all the causes creating uncertainty in opinions 
and beliefs, the imperfection of language is perhaps the greatest. The most 
learned men have been employed unceasingly ever since the existence of the 
Christian Church in interpreting the Bible, and yet all Christendom is split up 
into sectarian divisions, based upon conflicting interpretations. Desolating wars 
have been waged as a consequence of such uncertainty. Our own people have 
heen divided into political parties, one of which interprets the language of the 
Constitution in one way, and the other in another. It would require many vol- 


umes to contain the record of the numberless conflicts in the Courts of England 
and the United States concerning the interpretation of a single statute—the 


118Carter, Proposed Codification, 22-3. 
"9Carter, The Ideal and the Actual, 27. 
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Statute of Frauds—though it was framed by one of the greatest lawyers that 
has ever lived.!*° 


Infinite are the facets and refractions of the verbal symbol; and they delude 

themselves who imagine that the writings of a code would free us from the 

doubts, the perplexities and the uncertainties which have always challenged 
the jurist in his agonizing quest for justice according to law. 

A deeper reason operates, furthermore, to destroy the hope that by sup- 
planting the common law, a written code could usher in an era of certainty 
in the field of private law. For a code aspires to be universal, and to grasp 
with its tentacular statutes all possible cases in space as well as in time. To 
codify, therefore, means to lay down in advance a system of rules that by 

, definition will be binding not only upon present but also upon future cases. 
But the future with its yet unborn cases lies shrouded in the limbo of the 
unknown. Is it possible to ensnare within the rigid meshes of a substantive 
code the potential litigations which as yet float inscrutable and latent in the 
future reaches of the stream of time? Carter does not think so. He admon- 
ishes: 

We may indeed imagine future transactions, and by classifying them, make the 
law for them; but the world we thus deal with is an imaginary world, and the 
law we thus create should be regarded as imaginary law. If we attempt to make 
} it real law by enacting it, it will prove just and efficient in its operation pre- 
cisely in proportion as our imaginary world shall correspond with the real one 
as the future reveals itself; and I need not argue to intelligent minds that it will 
not be likely to thus correspond in any instance. We may indeed attempt to 
force this imaginary law upon the future transactions of an actual world; but 
it will not be law in any just or respectable sense. It will not be justice. It will 
be a mere arbitrary rule. It will not be an application of the social standard of 
justice to the transactions of men.1?! 


And more vigorously Carter returns to the charge, emphasizing the futility 
and also the danger of such an attempt to mould the future in the image 
of the present: 


Well may the advocates of codification shrink from a task which sheer pre- 
sumption only would assume when the nature of it is fully understood; for, 
disguise it as they may, the task is to frame rules which the unknown conduct 
of the future will follow and obey. This necessarily supposes that the legislator 
can compel the members of society to act with uniformity in obedience to his 
dictates, in other words, that there is or can be a human sovereign able to do, 
as Austin and Maine say, “exactly as he pleases.” The attempt, whenever made, 
will prove as futile and miserable as the effort of the scenic artist to mimic the 
thunder of Jove.'** 


120Carter, Law: Its Origin, Growth and Function, 280-1. 
121Carter, Written and Unwritten Law, 29. 
122Carter, Law: Its Origin, Growth and Function, 315. 
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Unknown and unexpected cases, as they emerge from the future, are bound 
to present novel aspects which no humanly contrived code could propheti- 
cally anticipate. The attainment of certainty by means of legislation is a 
hope that is shattered and a boast that is humbled by the frustrations and 
stultifications which the stream of time carries in its ever mysterious forward 
flux. 

Carter proceeds in a similar manner to make short shrift of the other 
arguments adduced in favour of codification. To the proposal that the 
shortcomings of a code could be overcome by periodic amendments, Carter 
replies that such amendments, in the first place, would come too late to pre- 
vent injustice from being inflicted by the inflexible statutes, and in the 
second place, a plethora of amendments would be productive of the multipli- 
cation precisely of that very uncertainty which a code is supposed to 
obviate.’** To the conciliatory suggestion that a code should perhaps not 
be made applicable to unknown future cases, Carter disdainfully replies that 
the proposed code, then, would amount merely to a sort of horn-book; and 
would it not be absurd to endow a treatise with all the majesty of a legislative 
enactment? “It would be deemed by everyone supremely absurd,” he says, 
“for the legislature to provide for the publication of an authoritative treatise 
upon chemistry, or any other science; but in truth it is no more absurd than 
to make a like provision for a scientific arrangement of the present sum of 
knowledge concerning the law.”’’** Pondering the more weighty argument 
that great codes of substantive law have existed in the past and still continue 
to function in various parts of the world, Carter painstakingly analyses and 
interprets the history of the codes of Justinian and Napoleon, and their 
more modern derivatives, and he emerges with the conviction that all these 
so-called codes serve but to illustrate the soundness of his own criticism of 
codification. Either these so-called codes are not genuine codes embracing 
the entire body of private law, but are really, like the Pandects, a digest of 
the unwritten law; or else, like the French and Prussian codes, they present 
in practice the horrible spectacle of confusion and frustration which Carter 
warms must always accompany the effort to apply a thoroughgoing code. 
“It is not true,” he concludes, “that any nation, ancient or modern, has 
successfully undertaken to subject the whole body of private law to statutory 
forms; and it is true that, so far as any such attempt has been made, it has 
in every instance been attended by the confusion and mischief which have 
been pointed out as the inevitable consequence of such a policy.’’'** Re- 
pugnant to logic as well as to experience, it would appear that the notion 
of codification must be rejected as an obstacle to the progress of law and 


123Carter, Written and Unwritten Law, 33-4; also Proposed Codification, 90. 
124Carter, Proposed Codification, 73. Also, Written and Unwritten Law, 30—40. 
125Carter, Law: Its Origin, Growth and Function, 285-6. 
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civilization. Static in its systematic and inflexible structure, a code would 
tend to immobilize the teeming flux of the unwritten law and to imprint 
upon the adaptive spontaneities of the living common law a congealed pat- 
tern of immutability and death. 


. XI 


Although formulated more than fifty years ago, Carter’s doctrine does not 
remain entirely alien to the contemporary mind. In an era which continues 
to be faced by the challenge of all sorts of totalitarianisms, it is good to en- 
counter a scholarly theory which destroys the myth of étatisme, and which 
demonstrates the weaknesses of legal absolutism. Undermining the doctrine 
of sovereignty, Carter marks out the limits to legislation, and puts to deri- 
sion the proponents of codification. He draws the fangs of Leviathan, and 
restores to the spontaneous cultural order of justice its natural primacy over 
the usurped prerogatives of arbitrary power. 
To be sure, Carter seems to be unaware of the multi-dimensional layers 
of social reality with their wealth of vertical as well as horizontal com- 
plexities of functions and structures, but he does grasp clearly the funda- 
mental truth that law is rooted in culture and is a function of civilization. 
Monistic rather than pluralistic, therefore, in his notion of the social stan- 
dard of justice which springs from the underlying cultural reality, Carter 
further draws too sharp a cleavage between public and private law, and also 
lays himself open to a confusion between Volksrecht and Juristenrecht. It 
is not necessarily true, of course, that the judiciary is an unfailing oracle of 
; the customs, the habits, the folkways, and the mores of the community, but 
Carter does apprehend that the ideal of justice is safer in the hands of the 
judiciary than in those of the legislature. It is a lesson rooted in the tragic 
history of the struggle for freedom athwart the ages. The entering wedge of 
every revolution of nihilism consists in the effort to render inconsequential 
the judiciary and to substitute in its place the arbitrary wilfulness of some 

; legislative or administrative force which marks a break with the legal tra- 
ditions of the community. 

Thus we can appreciate Carter’s insistence upon the evolutionary growth 
of the legal system, and upon the notion of historical continuity. Once again, 
as in the eighteenth century, we are experiencing in our generation a wave 
of violent upheavals predicated on dogmas which are anti-historical—bio- 

> logical or so-called dialectical—and which consequently put their faith in 
revolutionary codes which reflect a will to power rather than a quest for 
the spontaneous order of justice. A solution to these sanguinary experiments 
would include a recognition of the principle of cultural continuity, and an 
awareness that the law is a growth in the stream of time. 
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Like all those who emphasize the importance of the traditional and his- 
torical ingredients in legal phenomena, Carter has not escaped the charge 
of fatalism. A perusal of the foregoing pages, however, should reveal that 
Carter’s doctrine, although historical and evolutionary, is permeated with 
what may perhaps be called the American alloy of voluntarism and faith 
in the efficacy of effort. It has been seen, we hope, that for Carter, legal 
development is far from being an automatic, dialectical process. The com- 
bined efforts of the judge and the legislator, on the contrary, are deemed 
essential to propel the common law along its proper path marked by the ever 
changing signposts of culturally determined standards of justice. It is true 
that for Carter, as for most scholarly and thoughtful students of the subject, 
the Anglo-American common law appears to be endowed with a remarkable 
genius for flexibility and adaptability which renders it rarely necessary for 
the legislature to tamper with it except when it fails to keep pace with rapid 
changes in society. But would it not be hasty to infer that, because one pays 
homage to the general good health of an adaptive organism, therefore one 
is committed to the rejection of medical assistance in case of illness? Cau- 
tious, and disciplined, and learned, indeed, should be the continuous efforts 
of judiciary and legislature to improve the common law; but temperateness 
and restraint in action are not synonymous with the ataraxia of fatalism. 

Together with the criticism of being fatalistic, doctrines of a historical or 
evolutionary bias are sometimes accused of ignoring the ideal element in the 
legal process. Such a stricture can hardly apply to Carter, for in his theory 
the legal order is fundamentally an order of cultural values, shot through 
and through with the ideal. Each valid legal rule is but the authentication 
of an ideal value which is immanent within the flux of culture. Hence in a 
sense it may be said that far from lacking in the ideal element, Carter’s 
doctrine is rather “value-intoxicated,” and recognizes no reality other than 
the reality of values, ideals, standards of justice which reside within the 
stream of culture, and are latent within the folkways and mores of the com- 
munity. So pronounced in fact is the emphasis upon cultural values or stan- 
dards of justice, that logomachy has suggested that the evolutionary doctrine 
is nothing but an inverted natural law philosophy, since it too seeks for a 
criterion with which to measure the positive law. If it be agreed to take the 
historically established name of “natural law” in vain, then one may per- 
haps apply it to all views which stand opposed to the “command”’ doctrine. 
Carter’s theory, however, is predicated upon an historical, sociological, em- 
pirical, and immanent philosophy of values. It permeates the legal super- 
structure with the ideal forces of which custom and culture are all compact. 

In conclusion it may perhaps be said that this doctrine of juridical evolu- 
tionism constitutes in a sense an essay in pre-sociological jurisprudence. 
Envisaging the law as a branch of sociology, Carter’s theory contains in 
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embryo, but with different emphases, some of the essential postulates which, 
often by dint of critical reactions, have been enriched and carried to new 
heights of imagination by Cardozo, Pound, and some of the more scholarly 
realists such as Llewellyn. Having slumbered forgotten for over half a cen- 
tury, Carter’s doctrine of juridical evolutionism lives again in these pages; 
an encouraging reminder, perhaps, that ideas really never die—they have 


their corsi e ricorsi responsive to the ebb and flow of social needs and aspira- 
tions. 








THE SOVEREIGNTY OF PARLIAMENT TODAY 


HamisH R. Gray 


HE recent decision of the Supreme Court of South Africa in 

Harris v. Dénges,' declaring the Separate Representation of Voters 
Act, 1951,” to be void, has raised questions of no less significance in the 
field of law than in the political field, and no less in the United Kingdom 
than in the Union of South Africa itself. The reasoning in this case (if it is 
to be accepted, as, it is here submitted, it ought to be accepted) calls in 
question the traditional form of the doctrine of the legal sovereignty or 
supremacy of Parliament, and appears to suggest that the sovereignty of 
Parliament is not the permanent and unchanging constitutional rule that 
generations of English lawyers, brought up on the reasoning of Dicey, have 
come to accept as axiomatic. 

While we are not here concerned with the metaphysical conception of 
sovereignty, it must be admitted that this examination must appear to 
partake of the nature of the mediaeval theological inquiry as to the omni- 
potence of God in posing the problem “Can God create for Himself an 
impossible task?” If He can do so, so it is reasoned, then the impossibility 
of that task must mean that God is not therefore omnipotent; if He cannot 
create such a task, there is something which He is unable to do and He is 
not therefore omnipotent. Therefore God is not omnipotent. Likewise if 
Parliament is sovereign, there is nothing it cannot do by legislation; if there 
is nothing Parliament cannot do by legislation, it may bind itself hand and 
foot by legislation; if Parliament so binds itself by legislation there are things 
which it cannot do by legislation; and if there are such things Parliament 
is not sovereign. It is the purpose of this study to attempt to decide how valid 
this reasoning is. 

The problems raised by Harris v. Dénges resolve themselves under two 
main heads, namely (1) What is the juridical basis of parliamentary 
sovereignty; and (2) To what extent (if at all) can one Parliament bind 
succeeding Parliaments? It will be submitted that the answer to (1) is that 
parliamentary sovereignty (which is, after all, legislative sovereignty) 
depends on judicial determination in exactly the same way as any other 
question of law; and to (2) that Parliament is capable of binding its 
successors by legislation of two kinds, viz., legislation affecting the existence, 
constitution, or composition of Parliament itself and legislation dealing with 
the procedure of law-making. 

1[1952] 2 S.A. 428 (Appellate Division). Reported in England in [1952] 1 T.L.R. 
1245. The issues in this case and the actual decision are more fully discussed in Professor 
D. V. Cowen’s pamphlet, Parliamentary Sovereignty and the Entrenched Sections of the 


South Africa Act (Juta, Johannesburg, 1951) and his article, “Legislature and Judiciary,” 
in (1952) 15 Modern Law Review 282. 2Act no. 46, 1951. 
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The decision in Harris v. Dénges 


Four voters brought an action against Dr. Donges, the South African 
Minister of the Interior, and another, for a declaration that the Separate 
Representation of Voters Act, 1951 (which provided for the separate 
parliamentary representation of European and non-European voters in Cape 
’ Province and for the transfer of the non-European voters to a roll separate 
from the common voters’ roll) was void as contravening the provisions of 
sections 35 and 152 of the South Africa Act, 1909. Section 152 provides 
that certain types of legislation (which includes legislation affecting the 
common voters’ roll in Cape Province) shall become law only if “passed by 
both Houses of Parliament sitting together and at the third reading be 
, agreed to by not less than two-thirds of the total number of members of 
both Houses.” The Act of 1951 had been passed not at such a joint sitting 
but in the ordinary way with simple majorities of both Houses of Parliament 
sitting separately, and the plaintiffs argued that the Act was therefore void. 
So far as this point is concerned, counsel for the defendants appears to 
have argued on two lines; first, that since the South African Parliament was 
; a sovereign Parliament it was free to legislate in any way it chose, sections 35 
and 152 notwithstanding. This was the reasoning in Ndlwana v. Hofmeyr’ 
where the Appellate Division held that since the Statute of Westminster, 
! 1931, and the Status of the Union Act, 1934, the South African Parliament 
could not be fettered in the form of legislation and moreover that it was not 
for any court to inquire whether Parliament chose to sit in separate sessions 
or in a joint assembly.* Secondly it was argued that the effect of section 2 
} (2) of the Statute of Westminster, 1931, was to repeal the restrictive parts 
of sections 35 and 152 by implication, as being inconsistent with them, that 
in consequence the South African Parliament was freed from that fetter on 
its sovereign power to legislate and that it was therefore at liberty to adopt 

any procedure it thought fit. 
The Court in Harris v. Dénges® unanimously rejected both arguments. 
) The reasoning in Ndlwana v. Hofmeyr was disapproved and the Court held 
that it was not open to Parliament to ignore legislation which had not been 
repealed either expressly or by implication; it was further held that there 
was nothing which had the effect of repealing the “entrenched provisions” 
of the South Africa Act, 1909, by implication, either in the repeal of the 
Colonial Laws Validity Act, 1865, so far as it affected South Africa, or in 
, the reference, in the concluding portion of section 2 (2) of the Statute of 
Westminster, 1931, to “the Parliament of a Dominion,” or in the fact that 


} 3[1937] A.D. 229. The Act in this case had, however, been passed at a joint sitting of 
Parliament under section 152. 
4[1937] A.D. 229, 238 (per Stratford A.C.J.). 
5Supra (Centlivres C.J., Greenberg, Schreiner, van den Heever, and Hoexter JJ.). 
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in the Statute of Westminster, 1931, there was no saving clause affecting 
constitutional amendment in South Africa as there was in the cases of 
Canada, Australia, and New Zealand. Accordingly the Court was bound to 
give effect to the entrenched provisions of sections 35 and 152 which 
remained valid, and in consequence the Separate Representation of Voters 
Act, 1951, which did not comply with the requirements of these sections 
was null and void. 

It is suggested that the important points emerging from Harris v. Donges 
are as follows: (1) the Union of South Africa is a sovereign state and her 
legislature (like that of the United Kingdom) is a sovereign legislature; 
(2) in South Africa, the South Africa Act, 1909, is regarded in all respects 
as being on the same footing as any Act passed by the South African 
Parliament, and has the same status in South Africa as an Act of the 
Parliament of the United Kingdom has in the United Kingdom itself; 
(3) the procedural restrictions of sections 35 and 152 of the South Africa 
Act, 1909, not only remain law until repealed, but they bind the South 
African Parliament although it is a sovereign legislature. It is submitted 
that there is nothing in these propositions which differs from what a court 
in the United Kingdom would have been bound to decide in like circum- 
stances. The vital question faced by the Court in Harris v. Dénges (and the 
question faced by any court in similar circumstances) was this: was the 
Separate Representation of Voters Act in fact passed by Parliament? 

“Parliament” in South Africa has two meanings—the ordinary sense, 
meaning the Queen, the Senate, and the House of Commons sitting sepa- 
rately; and the sense involved in sections 35 and 63 and 152 of the South 
Africa Act, 1909, meaning the Queen, and the Senate and the House of 
Commons sitting together. If legislation coming within section 35 is to be 
passed it is only Parliament as constituted by section 152 that can do so. 
“Parliament” has two meanings in the United Kingdom also — the 
ordinary sense, meaning the Queen, the House of Lords, and the House of 
Commons; and the sense of the Parliament Act, meaning the Queen and 
the House of Commons only. If legislation excluded from the operation of 
section 2(1) of the Parliament Act, 1911, is to be passed it is only 
Parliament as ordinarily constituted that can do so. It is submitted therefore 
that a court, whether in the United Kingdom or South Africa, is bound 
to be satisfied that an Act which it is asked to apply has been passed by 
Parliament, in the sense in which “Parliament” is to be understood in 
connection with that kind of legislation. 

Now the South African Parliament has and always has had the power to 
amend or repeal the South Africa Act, 1909, and since 1934 (at the latest) 
it is the South African Parliament only, and no other body, which has power 
to amend the Act so as to take effect in the Union. It follows that the effect 
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of sections 35 and 152 would be precisely the same had the South Africa 
Act, 1909, been repealed and re-enacted by the South African Parliament, 
whether before or after 1931. It is submitted that the conclusion to be drawn 
from this is that the decision in Harris v. Dénges must depend in the last 
analysis on the question posed above, and not on any of the following three 
contentions: (1) that the South Africa Act, 1909, was an Act of the 
Imperial Parliament imposed ab extra; (2) that the South Africa Act, 1909, 
was the constitution of the Union (for the restrictions of sections 35 and 152 
could equally well have been imported by ordinary legislation after 1909) ; 
and, following from this, (3) that the South African Parliament was itself a 
creature of the South Africa Act, 1909. These facts are true but they are in 
no way essential to the decision. It is true that, in his judgment in 
Harris v. Dénges,® Centlivres C.J. says that the rules applicable to the 
Parliament of South Africa are not necessarily the same as those applicable 
to the Parliament of the United Kingdom. He does so however merely to 
answer the argument that parliamentary sovereignty necessarily implied 
bicameral legislation. It was sufficient for him to say that this was not so 
in South Africa whatever might be the position in the United Kingdom—a 
point which he had not to decide. It is submitted, therefore, that these dicta 
do not defeat the argument in this study, based on the inference that the 
same rules will apply to the United Kingdom as have been shown to apply 
to South Africa. We must therefore consider what light the decision in 
Harris v. Dénges may throw on the conception of parliamentary sovereignty 
in the wider sense. 

Before we proceed it may be well to define the expression “parliamentary 
sovereignty” at least for the purpose of this study. I take it to mean: “What- 
ever Parliament (as from time to time constituted by law) enacts, in the 
manner and form prescribed by law, shall be the law where it is supposed 
to apply, and shall be applied and enforced by the courts of law in the 
United Kingdom; and whatever law Parliament may repeal in the appro- 
priate manner and form will cease to be so applied and enforced.” A brief 
comment should be made on this definition. The phrase “manner and form” 
has of course been taken from the Colonial Laws Validity Act, 1865, but, 
as will be demonstrated below, this phrase sums up rather happily the kind 
of qualification that must be placed on parliamentary sovereignty. The 
reason for the qualifications in the definition appears from the following 
questions: 

(1) Q. What is Parliament? A. Parliament is what it has declared itself 
to be by Act of Parliament. 


6[1952] 1 T.L.R. 1245, 1258; [1952] 2 S.A. 428, 463. 

7Cf. A. V. Dicey, The Law of the Constitution, 9th ed. by E. C. S. Wade (London, 
1939), 40; and W. I. Jennings, The Law and the Constitution, 3rd ed. (London, 1943), 
139, 144. 
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(2) Q. What is an Act of Parliament? A. An Act of Parliament is a law 
enacted by Parliament in a particular form which may be prescribed by 
common law or by earlier Act of Parliament. 

It is submitted that Parliament cannot be satisfactorily defined without 
reference to its composition nor can an Act of Parliament be defined without 
reference to procedure. What authority is there for this proposition? The 
usual explanations may be termed “the historical explanation” and “the 
political explanation.” 

The historical explanation is to trace the present doctrine of parliamentary 
sovereignty back to the agreement of the common law courts and Parliament 
at the time of the revolution of 1688; expediency then demanded that both 
parties should join to defeat the improper use of the royal prerogative by 
the executive government, and this was done by the recognition that an Act 
of Parliament was the law no matter what the Crown or the common law, 
as it had previously existed, might say. This of course is true, but it does not 
afford legal authority for the sovereignty of Parliament so much as supply 
its original raison d’étre. What is more important is that it cannot support 
the existence of the doctrine elsewhere than in England. South Africa has 
never in any circumstances been concerned with the settlement of 1688, but 
its Parliament is no less sovereign and the principle of parliamentary 
sovereignty in the English sense is no less applicable for that reason. 

The political explanation is to attribute a mystical quality to the delibera- 
tions of a democratic assembly, to say that Parliament is sovereign because 
it represents the public at large. However true this may be as a political 
explanation of the present distribution of powers, it cannot be the reason 
why the courts apply and enforce Acts of Parliament.* Moreover, the 
sovereignty of Parliament as a legal doctrine existed long before the days 
when Parliament could be said to be truly representative—if indeed any 
legislature such as the British, which includes an hereditary chamber taking 
an active part in legislation, can ever be said to be truly representative. 
No, as a legal explanation of the sovereignty of Parliament, the political 
answer merely begs the question in the present, and is misleading in the past. 

It is submitted that the true reason for parliamentary sovereignty is to be 
found in the fact that the courts recognize its existence as a legal doctrine. 
This recognition has arisen as the result of a self-denying ordinance on the 
part of the courts, who as a matter of constitutional practice accept and 
apply new laws when presented to them in a particular form, that is to say, 
an Act of Parliament.® If legislation is presented to the courts in the proper 


SHad this been the true explanation, surely Stockdale v. Hansard, (1839) 9 Ad. & E. 1, 
would have been decided the other way, violating as it did the will of the elected House 
of Parliament. 

*The objection to regarding the sovereignty of parliament initially as a rule of common 
law instead of a fundamental rule of convention, is that to do so would imply that 
Parliament could by legislation effectively limit the scope and content of legislation, a 
proposition which, at present, we must reject as contrary to our fundamental hypothesis 
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manner and form, there can be no question but that the courts will apply 
that law and regard themselves not only as bound to do so, but barred from 
inquiry into the circumstances in which Parliament came to enact it. Two 
quotations will suffice: 


It is argued . . . that Parliament was induced by fraudulent recitals . . . to 
pass the Act which formed the company. I would observe, as to these Acts 
of Parliament, that they are the law of this land; and we do not sit here as 
a court of appeal from Parliament. It was once said—I think in Hobart—that, 
if an Act of Parliament were to create a man judge in his own case, the Court 
might disregard it. That dictum, however, stands as a warning, not as an 

) authority to be followed. We sit here as servants of the Queen and the legis- 
lature. Are we to act as regents over what is done by Parliament with the 
consent of the Queen, Lords and Commons? I deny that any such authority 
exists. If an Act of Parliament has been obtained improperly, it is for the 
legislature to correct it by repealing it, but, so long as it exists in law the Courts 
are bound to obey it. The proceedings here are judicial, not autocratic, which 
they would be if we could make laws instead of administering them. The Act 

i of Parliament makes these persons shareholders, or it does not. If it does, there 
is an end of the question.!® 


All that a Court of Justice can do is to look to the Parliamentary Roll. If 
from that it should appear that a Bill has passed both Houses and received the 
Royal Assent, no Court of Justice can inquire into the mode in which it was 
introduced into Parliament, nor into what was done previous to its introduction, 
or what passed in Parliament during its progress in its various stages through 
both Houses. I trust, therefore, that no such inquiry will again be entered upon 
in any Court in Scotland, but that due effect will be given to every Act of 
Parliament, private as well as public, upon what appears to be the proper 
construction of its existing provisions." 


There seems no question whatever that, in the light of the above, the 
suggestion that a private Act received the royal assent and became law 
without the objectors being heard, or that an Act was in fact read only once 
as a Bill in each House, would be refused consideration by any court in 
England, at all events, as a matter exclusively within the cognizance of 
Parliament. There is, however, it is submitted, no rule of law which lays 
such an obligation on the courts. It is merely a self-denying ordinance 
parallel to that found in the cases on parliamentary privilege. Thus the 
courts do not question the sufficiency of a Speaker’s warrant committing a 
person to prison for a contempt of the House of Commons. They simply 
recognize that it is Parliament’s own province and do not interfere while 
reserving a theoretical right to do so.'* In the same way Parliament does not 
question the propriety of the court’s committing a person for contempt. 


10Lee v. Bude & Torrington Junction Railway Company, (1871) L.R. 6 C.P. 577, 
582 (per Willes J.). 

MEdinburgh & Dalkeith Railway Company v. Wauchope, (1842) 8 Cl. & F. 710, 
725 (per Lord Campbell). 

'2Burdett v. Abbott, (1811) 14 East 1, 150-1 (per Lord Ellenborough C.J.). 
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Now, although the court will not inquire into the history of an Act of 
Parliament, it cannot surely be doubted that the court may and must inquire 
whether a particular precept is in fact law. The law of libel was not changed 
merely because the House of Commons had resolved that matter published 
by order of the House was privileged.’* Nor would it have affected the 
decision of the Court of Queen’s Bench had the House of Lords passed a 
resolution similar to that of the Commons. It was for the Court to decide 
whether what was asserted on the part of Hansard to be the law was in fact 
the law. “When one of my fellow-subjects” says Lord Denman C.J. “presents 
himself before me in this Court demanding justice for an injury . . . I am 
bound to afford it if the law declares him entitled to it. I must then ascertain 
how the law stands.’”"* 

The fact that the application and enforcement of the law is entrusted to 
the courts necessarily confers upon them the duty of determining the law 
and hence the duty of deciding whether what purports to be an Act of 
Parliament is really such. The very fact that the court is bound to accept 
certain evidence as being conclusive of the letter of the law (a Queen’s 
Printer’s copy or, in the last resort, an examination of the Parliament Roll) 
necessarily implies that the court is in a position and under a duty to receive 
evidence in order to determine what is the law. That this is so appears, of 
course, much more clearly in countries where the court is faced with the 
duty of testing the legitimacy of the content of legislation by reference to a 
rigid constitution,’® but the reasoning is just as valid when applied to a 
flexible constitution where only the formal validity of legislation is called 
in question."® 

Inferential support for this view of the court’s duty may be gathered from 
the provisions of the Parliament Act, 1911, dealing with the process of 
legislation for money Bills (which may not, of course, be delayed by the 
House of Lords for more than one month). Section 1 of the Act entrusts to 
the Speaker of the House of Commons the duty of certifying the Bill to be a 
money Bill, and in addition section 3 expressly provides that the Speaker’s 
certificate shall be conclusive and shall not be questioned in any court. No 
similar provision is made in respect of the rest of the Act; and it is suggested 
that it was at least thought necessary to exclude the Speaker’s certificates 
from review by the courts. It is further suggested that the courts may even 
be entitled to inquire into compliance with those parts of the Parliament 
Act which have not expressly been excluded from their jurisdiction. (This 
point will be pursued later. ) 


13Stockdale v. Hansard, (1839) 9 Ad. & E. 1. 14] bid., 109. 
15Marbury v. Madison, (1803) 1 Cranch 137 (United States of America) ; Buckley v. 
Attorney-General (Eire), [1950] 1.R. 67. 


16Stockdale v. Hansard, (1839) 9 Ad. & E. 1; Harris v. Dénges, [1952] 1 T.L.R. 
1245; [1952] 2 S.A. 428. 
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It would therefore seem to follow that, so long as the present separation 
of political functions is maintained in the United Kingdom, the effectiveness 
of Parliament’s enactments will depend wholly on the application and 
enforcement of those enactments by judges who are at present, at all events, 
free from parliamentary interference in the manner in which they discharge 
their judicial duties.’* As long as it is for the courts to ascertain and apply 
the law, so long will parliamentary sovereignty rest with the courts. 


Whether one Parliament can bind its successors 


It is with this associated problem that our inquiry really enters the realm 
of controversy. Dicey describes as an “alleged legal limitation”, and sum- 
marily dismisses, the idea that one Parliament may tie the hands of its 
successors or (to put it the other way) that any Parliament may be bound 
by the Acts of its predecessors.'* It is therefore with diffidence that we submit 
the contrary. Dicey’s examples are the classic cases of the Acts of Union. 
By the Act of Union with Scotland, 1706, it was provided that Scottish 
professors should subscribe to a Confession of Faith “as a fundamental and 
essential condition of the Treaty of Union in all time coming” ; nevertheless 
this provision was effectually repealed by the Universities (Scotland) Act, 
1853. Again, the Church of Ireland was established “for ever” by the Act 
of Union with Ireland, 1800, only to be disestablished sixty-nine years later. 

Dicey regarded the only real limitations on parliamentary sovereignty as 
being conventional limitations (e.g. those contained in the preamble to the 
Statute of Westminster, 1931) and political limitations (e.g. the risk of 
revolution by a disgruntled populace) ; he dismissed legal limitations. And 
yet is this view sound? The learned editor of the ninth edition of Dicey 
points out that all sovereignty includes a power to abdicate: “Parliament 
could extinguish itself by legally dissolving itself and leaving no means 
whereby a subsequent Parliament could be summoned.’’’* This, it is sub- 
mitted, goes only part of the way; but the inability to comprehend limitations 
on sovereignty follows from Dicey’s original point of departure. Dicey started 
with the premise that the sovereign power is supreme, and his conclusions 
inevitably followed. Sir Ivor Jennings has pointed out,” and we respectfully 
agree, that the correct proposition from which to reason is that the courts 
will apply the law, and from this parliamentary sovereignty will follow, 
although, as will be demonstrated, in a slightly modified form. ““The Courts 
have no concern with sovereignty but only with the established law. ‘Legal 


17Compare, however, the device of a “High Court of Parliament” which has been 
adopted in South Africa in an attempt to overcome the decision in Harris v. Danges, 
supra. 

18The Law of the Constitution, 64. 

19The Law of the Constitution, 69n. Apparently only a sovereign legislature may 
abolish itself in this way. Cf. Re The Initiative @ Referendum Act, [1919] A.C. 935 

20Th+ Law and the Constitution, 142. 
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Sovereignty’ is merely a name indicating that the legislature has, for the 
time being, power to make laws of any kind in the manner required by the 
Law. That is, a rule expressed to be made by the King ‘with the advice and 
consent of the Lords Spiritual and Temporal and the Commons here in this 
present Parliament assembled and by the authority of the same’ will be 
recognised by the Courts, including a rule which alters this law itself.’’** 

Sir Ivor Jennings then goes on to suggest that the only way in which 
provisions purporting to limit the sovereignty of Parliament can be reconciled 
with Dicey’s classic statement is to regard such provisions as void.”* Let us 
therefore test this suggestion by reference to concrete examples. Parliament 
may purport to bind itself and its successors by legislation in one of four 
different ways: (1) by abolishing itself; (2) by prescribing the future scope 
of its power to legislate; (3) by prescribing its future composition or con- 
stitution; and (4) by prescribing the procedure to be adopted for legislation. 

We may deal with (1) at once. Dicey’s apologists all concede to a 
sovereign legislature the power to abdicate.** 

(2) It is equally clear, however, that Parliament cannot effectively 
prescribe or confine the future content of legislation. The examples quoted 
above from Dicey emphasize that Parliament may not fetter itself by 
prohibiting legislation of any kind, nor (otherwise than by abolishing itself ) 
pass a law which its successors cannot repeal. Even if Parliament said 
specifically, “this Act shall not be repealed,” the enactment of legislation 
repealing the Act either expressly or by implication could not be inhibited 
by the courts or otherwise.” It is of course for this reason that the substantial 
restriction on the power of the Parliament of the United Kingdom to legislate 
for the self-governing Dominions is to be found in the preamble to the 
Statute of Westminster, 1931, and not in the body of the Act. The only 
requirement in section 4 is a procedural requirement which, it is assumed, 
Parliament has power to repeal; and the sanction of the restriction in the 
preamble is not law but constitutional convention or political necessity.”® 
It would appear then that the suggested explanation, that legislation in 
derogation of parliamentary sovereignty is void pro tanto, will answer when 
applied to attempts to limit the future content of legislation. 

It does not however answer when applied to limitations (3) and (4). 
It will be realized at once that Parliament may bind itself by prescribing its 
own composition or constitution. In the ordinary way Parliament may 
legally disregard all earlier enactments when passing legislation and leave 
it to the courts to reconcile the conflict between the earlier and the later 


217 bid., 143. 

“21 bid., 146-8. To do Sir Ivor justice, and as I understand his reasoning, he does not 
believe that such provisions are reconcilable with the classic form of the doctrine of 
parliamentary sovereignty at all. 23Supra, p. 61 

“4Bilston Corporation v. Wolverhampton Corporation, [1942] Ch. 391, and cf. the 
Universities (Scotland) Act, 1853. 25See however infra, pp. 69 70 
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legislation; but legislation prescribing Parliament's own constitution presents 
the subsequent Parliament with a state of affairs which, although it may be 
repealed or altered, cannot be disregarded. The Parliament which passes 
the repealing Act is not necessarily the Parliament which passed the first 
Act, but may itself be the creation of the first Act. After 1832 the former 
members for the rotten boroughs could not ignore the Reform Act and 
demand to sit in Parliament.” 

If Parliament could not bind itself in this way there could have been no 
Reform Acts. It would be an impossible task to abolish the House of Lords, 
for such legislation would bind subsequent Parliaments with an entirely 
different constitution from that hitherto known; consequently if legislation 
binding subsequent Parliaments were to be rejected as void on this account, 
no legislation could abolish any of the constituent parts of Parliament. Even 
more surprising results could follow: were there such a rule, then the 
provisions of the Act of Union with Scotland, 1706, which transformed the 
Parliament of England into the Parliament of the United Kingdom would 
have been void because to do so would affect the English Parliament’s 
sovereign power to legislate. The same reasoning would apply to the Scottish 
Parliament, and the remarkable conclusion would be that the English and 
Scottish Parliaments of pre-Union days still legally exist though not at 
present sitting.”’ Precisely similar results will be found to follow if it is sought 
to apply the test to legislation affecting the procedure by which Acts are 
passed.** It follows that so far as concerns legislation within the fields (3) 
and (4) above, the suggestion that parliamentary sovereignty defies and 
avoids all attempts to limit the constitution and procedure of subsequent 
Parliaments makes nonsense of the facts and should be dismissed. 

This objection disposed of, let us consider the question of the validity of 
the imposition by one Parliament of procedural obstacles on its successors, 
and the limitations of this procedure. The late R. T. E. Latham, in a passage 
which has become almost classical, said: 


A Grundnorm in the simple form . . . that is to say, a Grundnorm prescribing 
simply that the sovereign is the sole source of authority and identifying him is 
conceivable and may even have existed in some system of law. . . . But where 
the purported sovereign is anyone but a single actual person the designation 
of him must include the statement of rules for the ascertainment of his will, 
and these rules, since their observance is a condition of the validity of his 
legislation are rules of law logically prior to him. Further, the mere assertion 
of the omnipotence of a Sovereign leaves completely uncertain the fundamental 
question whether or not he can bind himself.*® 


26This point is further developed infra, at p. 69. 

“7A point not so far taken by the Scottish Nationalists! 

26For example the passage of legislation under the provisions of the Parliament Acts, 
1911-1949, or legislation affected by section 4 of the Statute of Westminster, 1931. 

29R. T. E. Latham, “The Law and the Commonwealth” in vol. 1, Survey of British 
Commonwealth Affairs, ed. by W. K. Hancock (London, 1937), 523-4. 
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Latham’s conclusion was that the monarch, Lords, and Commons meeting 
in a single joint assembly and voting by a majority or even unanimously 
could not enact a statute. It is not necessary for our present purpose to 
pursue some of the fascinating inquiries that such suggestions raise; it is not 
even necessary to concur fully with Latham’s conclusions, since in the 
present judicial temper in England it is at least on the cards that the courts 
would not dare to disregard such a purported enactment.” 

But what of the cases? In Attorney-General (New South Wales) v. 
Trethowan,™ the Judicial Committee of the Privy Council held that the 
government of New South Wales could be restrained by injunction from 
presenting to the Lieutenant-Governor for his assent a Bill purporting to 
abolish the Legislative Council (Upper House) of the legislature by the 
ordinary legislative process, because a previous Act which was still on the 
statute book required a referendum of the electors to be taken before such a 
Bill became law. The Judicial Committee disposed of the case on the ground 
that under section 5 of the Colonial Laws Validity Act, 1865, the New 
South Wales legislature could only alter its constitution “in the manner and 
form required by law.” The requirement of a referendum had not been 
satisfied, and accordingly the New South Wales legislature had not observed 
the manner and form required for legislation abolishing the Legislative 
Council. On the other hand, in Moore v. Attorney-General (Irish Free 
State )** it was held that, after the Statute of Westminster, 1931, the Irish 
legislature could repeal or amend the Irish Free State (Agreement) Act, 
1922, and the Irish Free State Constitution Act, 1922, by which the Free 
State itself was established, and (the specific point in issue) the Judicial 
Committee’s jurisdiction over the Irish Free State with them. 

In Ndlwana v. Hofmeyr, two years later, the South African Repre- 
sentation of Natives Act, 1936, had been passed into law by the “entrenched 
provisions” procedure of sections 35 and 152 of the South Africa Act, 1909, 
referred to above. The appellant argued that, as the Act contained matter 
which did not come within section 35, it should therefore be passed by the 
ordinary bicameral procedure to become law; he further argued that in any 
case since 1931 the restrictive provisions of sections 35 and 152 did not bind 
Parliament and that therefore Parliament could only enact legislation by the 
bicameral procedure. The Cape Provincial Division held that all the matter 
in the Act came properly within the ambit of section 35 and that in con- 
sequence it was correctly passed by the unicameral “entrenched provisions” 
procedure. The Appellate Division went further than this, and held that, 
provided all the constituent elements of Parliament concurred, Parliament 
could since 1931 adopt any procedure it thought fit to pass an Act, despite 


39See e.g. O. Hood Phillips, Constitutional Law (London, 1952), 44. But cf. Centlivres 
C.J. in Harris v. Donges, [1952] 1 T.L.R. 1245, 1264; [1952] 2 S.A. 428, 470 
31/1932] A.C. 525 32/1935] A.C. 484 38[1937] A.D. 229 
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sections 35 and 152, and it was for the courts to apply and enforce the Act 
without questioning the procedure adopted by Parliament. This was the 
position when Harris v. Dénges** came to be decided early in 1952. In a 
sense it was the reverse of Ndlwana v. Hofmeyr because the entrenched 
provisions procedure had not been followed and the appellants sought to 
avoid the Separate Representation of Voters Act on that ground. The Court 
however held that, until repealed, the entrenched provisions were still part 
of the law, and legislative provisions within the ambit of section 35 which 
had not been passed by the correct procedure were void. 

It is submitted that the reasoning in Harris v. Dénges applies equally to 
the United Kingdom. An Act of Parliament in England is a law passed by 
the constituent parts of Parliament. By ancient custom, which may be 
common law or convention, the three constituent elements, the Queen, the 
House of Lords, and the House of Commons act and deliberate separately. 
Procedure within each House is regulated by standing orders, but these are 
no concern of the courts, which in the ordinary case are concerned only to 
see that each element has assented* (of which fact the existence of the Act 
on the Parliament Roll is conclusive). If Parliament should prescribe a 
different manner and form of legislation then that is law until it is super- 
seded by another law, and, as it is law, the courts must observe and enforce 
it. Accordingly, as Parliament has prescribed the characteristics which are 
to identify a law, the courts may only recognize as law those enactments 
which bear the required characteristics. It follows then that, although 
Parliament may not pass an unrepealable Act, Parliament may prescribe 
the procedure by which repeal is to be effected; and although the Act 
prescribing procedure may be repealed—either expressly or by implication— 
it may not be disregarded by Parliament. 

This receives support from a dictum of Dixon J. who, discussing whether 
the Parliament of the United Kingdom could repeal, by the ordinary process 
of legislation, an Act to protect the House of Lords from abolition without 
obtaining a referendum of the electors, the Act itself being similarly protected 
from repeal, says: “If [such a Bill] did receive the Royal Assent notwith- 
standing the statutory inhibition . . . the Courts might be called upon to 
consider whether the supreme legislative power in respect of the matter had 
in truth been exercised in the manner required for its authentic expression, 
and by the elements in which it had come to reside.’’**® 

In Harris v. Dénges, the inapplicability of the entrenched provisions to 
the legislation of a sovereign Parliament was urged on two grounds. It was 
first asserted that Parliament might disregard requirements of manner and 
form—authority: Ndlwana v. Hofmeyr. The Court rejected this view, 


34Supra, pp. 55-7. 
35Edinburgh @ Dalkeith Railway Company v. Wauchope, (1842) 8 Cl. & F. 710, 725. 
%6T rethowan v. Peden, (1931) 44 C.L.R. 394, 426. 
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holding that it was bound to inquire whether in the light of the provisions 
of sections 35 and 152 an Act of Parliament had been validly passed. In 
other words, was this document an Act or (as in Stockdale v. Hansard)** 
was it tantamount merely to a series of resolutions? The Court held that 
the document was not an Act of Parliament notwithstanding the concurrence 
of the King, the Senate and the House of Commons, and refused to follow 
Ndlwana v. Hofmeyr.** It was then contended that the entrenched pro- 
visions had been repealed by implication either by section 2(2) of the Statute 
of Westminster, 1931, or, if not so repealed, then by the passing of the Act 
under review. The Court rejected this argument also, holding as to the first 
limb that the Statute of Westminster had not in fact had the effect attributed 
to it,**® and as to the second limb that it was identical in effect with the 
argument based on Ndlwana v. Hofmeyr. 

This disposes of the issue so far as concerns South Africa; but in con- 
sidering the applicability of the decision to England it is clear that one 
crucial matter is the scope of the doctrine of implied repeal. This doctrine 
is to the effect that as Parliament cannot bind itself in advance as to the 
content of legislation, where two Acts of Parliament conflict the later Act 
must prevail to the extent of the inconsistency. The modern cases on this 
relate to section 7(1) of the Acquisition of Land (Assessment of Com- 
pensation) Act, 1919, which provides as follows: ‘The provisions of any 
Act or order by which the land is authorised to be acquired or of any Act 
incorporated therewith, shall, in relation to the matters dealt with in this 
Act have effect subject to this Act, and so far as inconsistent with this Act 
those provisions shall cease to have or shall not have effect.’’ Section 46(1) 
of the Housing Act, 1925, laid down a different method of assessment of 
compensation where land had been acquired compulsorily under an improve- 
ment or reconstruction scheme, but without mentioning in that connection 
the Act of 1919. The Court of Appeal held unanimously that the later Act 
superseded the earlier so far as it was inconsistent with the earlier Act.*° 

The constitutional position is thac Parliament can alter an Act previously 
passed, and it can do so by repealing in terms the previous Act... . it can do 
it also in another way, namely by enacting a provision which is clearly in- 
consistent with the previous Act. In Maxwell’s Interpretation of Statutes I 
find three or four pages devoted to cases in which Parliament without using 
the word “repeal,” has effected the same result by enacting a section inconsistent 
with an earlier provision. It is impossible to say that these words, that com- 
pensation shall be assessed in a particular way, and subject as aforesaid shall be 
assessed in accordance with the Act of 1919, shall have no effect.*! 


37(1839) 9 Ad. & E. 1. 

88See [1952] 1 T.L.R. 1245, 1264-5; [1952] 2 S.A. 428, 471-2. 

39 [1952] 1 T.L.R. 1245, 1252-62; [1952] 2 S.A. 428, 457-67. 

40Ellen Street Estates Ltd. v. Minister of Health, [1934] 1 K.B. 590, and compare 
Vauxhall Estates Ltd. v. Liverpool Corporation, [1932] 1 K.B. 733 (Divisional Court). 


‘1Ellen Street Estates Ltd. v. Minister of Health, [1934] 1 K.B. 590, 595-6 (per 
Scrutton L.J.). 








Tue SOVEREIGNTY OF PARLIAMENT TODAY 67 


And again: 


Mr. Hill contends that as regards subsequent legislation, in the absence of an 
express repeal of this provision of the Acquisition of Land (Assessment of 
Compensation) Act, 1919, the provisions of that Act must apply, however clear 
the intention of Parliament, as expressed in the subsequent Act, is to modify 
the provisions of the Act of 1919. I am quite unable to accept this view. The 
Legislature cannot, according to our constitution, bind itself as to the form of 
subsequent legislation, and it is impossible for Parliament to enact that in a 
subsequent Statute dealing with the same subject-matter there can be no 
implied repeal. If in a subsequent Act Parliament chooses to make it plain 
that the earlier statute is being to some extent repealed, effect must be given 
to that intention just because it is the will of the Legislature.** 


However, the important thing which emerges from the case above and 
appears from all the cases referred to by Scrutton L.J.** is that “implied 
repeal” means the supersession of legislative provisions by inconsistent later 
ones.** It is from this fact that it must follow that the only legislation which 
can possibly bind Parliament must necessarily be procedural in character. 

When Parliament is legislating and the Act which it passes is inconsistent 
with an earlier Act the later Act must prevail; but when Parliament has 
stipulated that certain Acts must be passed by a particular procedure, a 
subsequent Act does not supersede the rule merely by disregarding the 
procedural provisions. The subsequent Act can only repeal an earlier Act if 
the terms of the subsequent Act itself, and not merely the procedure adopted 
for its passage, are inconsistent with the earlier Act. The courts can only 
give effect to specific enactments; they cannot spell out a repeal from 
the adoption by Parliament of the wrong procedure. 

Let us take a concrete example. By the exception to section 2(1) of the 
Parliament Act, 1911, a Bill to extend the maximum duration of Parliament 
beyond five years can not be passed by the procedure laid down in the 
Parliament Act. Suppose, then, that a Bill for this purpose is passed by 
the House of Commons in two successive sessions in the circumstances pre- 
scribed by the Parliament Acts and is on both occasions rejected by the 

42]bid., 597 (per Maugham L.J.). The difficulty in this passage is the use by 
Maugham L.J. of the words “the Legislature cannot bind itself as to the form of sub- 
sequent legislation.” It is clear however from the passage quoted that his Lordship is 
saying only that there need not be an express repealing section in the later Act, and it 
is suggested that by the word “form” he means the “form” of express repeal only. If this 
be so, the use of the word “content” for “form” would more happily express his meaning, 
and this is fortified by the later words: “. . . it is impossible for Parliament to enact 
that in a subsequent statute dealing with the same subject-matter there can be no implied 
repeal” (italics not in text). If, on the other hand by the word “form,” Maugham L.J. 


really meant “the procedure adopted by Parliament for the passage of legislation,” this 
dictum can be no more than obiter. 

43See P. S. Maxwell, Interpretation of Statutes, 9th ed. by G. H. B. Jackson (London, 
1946), 166—73. 

44So far as Harris v. Dénges was concerned, the Supreme Court held as a matter of 
law that section 2(2) of the Statute of Westminster, 1931, was not inconsistent with 


the entrenched provisions of the South Africa Act, 1909: [1952] 1 T.L.R. 1245, 1252-61; 
[1952] 2 S.A. 428, 458-67. 
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House of Lords. The Royal Assent is then given to its enactment, the enact- 
ing words used being those prescribed by section 4 of the Act of 1911 as 
amended. 

It is submitted that this document is not an Act of Parliament and that 
the courts must refuse to recognize it as law. Either of two views will lead 
to this conclusion. The first view (and the preferable one) is that Parliament 
has declared that in certain circumstances the Queen and the House of 
Commons may together constitute Parliament. Alternatively it may be said 
that Parliament has in certain circumstances delegated legislative functions 
to the Queen and the Commons much in the same way as other functions 
are delegated to the Queen in Council, to her Ministers, and even to the 
House of Commons.** If the latter view be accepted, Acts passed by the 
procedure laid down in the Parliament Act are merely a form of delegated 
legislation which in proper circumstances may be declared by the courts to 
be ultra vires and void. If the former contention be correct the document 
cannot be an Act for it has not been passed by Parliament; for the purpose 
of extending its life, Parliament consists only of the Queen, Lords, and 
Commons, and the enacting words reveal at once that this purported Act 
has not been passed by Parliament so constituted. Hence the courts are 
bound to disregard it. 

A similar question might arise if the terms of the Speaker's certificate 
under section 2(2), the truth of which may not be questioned in the courts 
under section 3, itself revealed that the proper procedure had not been 
followed. Let us assume that a public Bill (not being a money Bill) has been 
passed by the House of Commons in two successive sessions, but less than 
one year has elapsed between the first and the second “second readings.” 
After rejection by the House of Lords on the second occasion the Speaker of 
the House of Commons is asked for the usual certificate to enable the royal 
assent to be given. The Speaker, being in doubt about whether the procedure 
laid down in the Parliament Act has been properly followed, embodies in 
his certificate a narrative of the course of the Bill’s passage through 
Parliament. Although generally the Speaker's certificate is a formal docu- 
ment merely stating that the provisions of the Parliament Acts have been 
complied with, there is no particular form prescribed and such a narrative 
would not be in any way improper. The Speaker’s certificate is placed with 
Parliament Roll and thereby becomes part of the record, of which the 
court is bound to take judicial notice. It is submitted that in such circum- 
stances the court would be affected with notice that the procedure prescribed 
by law has not been complied with, and in consequence it must declare 
that the document is not an Act of Parliament. 

All this is not to say for a moment that the Parliament Acts or any other 


45E.g. The Provisional Collection of Taxes Act, 1913 
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enactment which may prescribe the manner and form of legislation may 
not be made the subject of implied repeal. An Act, for example, which 
abolished the House of Lords, but without mentioning the Acts of 1911 and 
1949, would by implication repeal those parts of the Acts which are con- 
cerned with regulating relations between the Houses of Parliament. It is 
submitted, however, that where an Act of Parliament has prescribed a 
specific mode of amendment or repeal, that mode must be adopted even 
although the earlier Act is repealed only by implication and not by express 
words; thus, for example, the South African Parliament may repeal sections 
35 and 152 only by an Act passed by the “entrenched provisions” procedure, 
whether the ultimate result is an express or implied repeal.* 

Exactly the same reasoning will apply to an Act which affects the com- 
position or constitution of Parliament. Consider the effect of an Act of 
Parliament which, let us say, provided that road transport should not be 
restored to private ownership otherwise than by an Act of Parliament which 
had received the assent also of the Council of the Trade Union Congress. 
It is commonly said that such an Act, even though itself protected from 
repeal by a like provision,*® could nevertheless be superseded by an ordinary 
Act of Parliament passed only by the House of Lords and the House of 
Commons and assented to by the Queen, simply because “Parliament” as 
ordinarily understood consists of the great Estates of the Realm. It is sub- 
mitted that this conclusion is unsound, as may be demonstrated in the 
following way: 

There can be no doubt that if Parliament were to enact that henceforth 
the members from time to time of the T.U.C. should be ex-officio members 
of the House of Commons, it would be perfectly legitimate; if university 
members, why not trade union members? Thereafter this law can be 
repealed but the T.U.C. would necessarily be parties to the repeal qua 
members of Parliament, and the other members of Parliament could not 
be summoned without the T.U.C. members also. Precisely the same effect 
would be obtained if, for example, the T.U.C. were made a third House 
of Parliament or if the House of Lords were to be replaced by the Council 
of the T.U.C. Parliament consists of those persons selected in such a way 
as Parliament may from time to time prescribe. Why then should any 
distinction be drawn between the case where the T.U.C. is a necessary 
party to a Bill for a particular purpose and the case where the Congress 
would be a necessary party to all legislation? 

For the same reason, it is therefore submitted that it may not be open 
to the Parliament of the United Kingdom to repeal section 4 of the Statute 
of Westminster, 1931, unilaterally. It will be recalled that Viscount 


*Cf. Harris v. Donges (no. 2) (October, 1952) which declared the High Court of 
Parliament Act, 1952, to be void. 
46Cf. The State (Ryan) v. Lennon, [1935] I.R. 170. 
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Sankey L.C. suggested, in The British Coal Corporation v. The King, that 
the true force of section 4 lay in convention: “It is doubtless true that the 
power of the Imperial Parliament to pass on its own initiative any legislation 
that it thought fit extending to Canada remains in theory unimpaired; 
indeed the Imperial Parliament could, as a matter of abstract law, repeal or 
disregard section 4 of the Statute. But that is theory and has no relation 
to realities.”"** Sir Ivor Jennings’s comment is, “This interpretation is not 
necessarily correct. The law for this purpose is what the Courts decide.”’** 

It is here submitted that Viscount Sankey’s interpretation is not even 
theoretically correct, and that in the light of the previous argument the 
courts would not recognize the repeal of section 4 of the Statute of West- 
minster without the request and consent of the Dominion Parliaments. The 
fact that section 4 relates to legislation by the Parliament of the United 
Kingdom for Dominions means that the repeal of the section must ipso 
facto extend to the Dominions. Accordingly, by section 4, if the Dominion 
Parliaments’ request and consent is not recited in the Act repealing the 
section, the courts (if faced with the question) would be put on inquiry in 
the same way that a court in the United Kingdom would be put on inquiry 
if faced with the Parliament Act enacting words in an Act to extend the 
life of Parliament. The features which by law are to distinguish legislation 
of such a kind would be absent, and in consequence the courts must hold 
that the instrument is not the law. It is true that within Parliament itself 
the sanction which prevents Parliament from legislating for a Dominion 
without the request and consent of the Dominion Parliament concerned is 
the force of constitutional convention, but in the long run the efficacy of 
an Act depends on the courts which have to apply it, and which apply law 
alone and not convention. It should be added, perhaps, that the courts 
might not be able to look behind an untrue recital, or the proper enacting 
words prefixed to an Act improperly passed, or the use of the wrong enacting 
words; these matters are probably not within the cognizance of the courts.*® 

A distinction might conceivably be drawn between the circumstances of 
Harris v. Dénges™ and the other South African cases on the one hand, where 
the effect of the entrenched provisions is to make the process of legislation 
more difficult, and the position in the United Kingdom on the other hand, 
where the provisions of the Parliament Act are designed to facilitate the pass- 
ing of legislation in the face of the objection of the House of Lords. It might 
be deduced that it would be a derogation from sovereignty to fetter the 
power to legislate, but not such a derogation to facilitate the process of legis- 


47[1935] A.C. 500, 520. 

48W. I. Jennings, Parliament (Cambridge, 1939), 2 

49See Centlivres C.J. in Harris v. Donges, [1952] 1 T.L.R. 1245, 1263; [1952] 2 
S.A. 428, 469. 

50Supra; and see also R. v. Ndobe, [1930] A.D. 484. 
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lation. The conclusion would, however, be that a sovereign Parliament 
might only vary its constitution and procedure in one way—namely to facili- 
tate or simplify the legislative process, which seems absurd. Even assuming 
that it is possible to define “facilitate” or “simplify” in this connection, 
surely it would be an equally serious inroad on sovereignty if Parliament were 
so circumscribed in varying its constitution or procedure. Moreover, the 
effect would be that if the House of Lords were to be abolished, no sub- 
sequent Parliament could ever restore it, or even substitute another second 
chamber, since to do so might make the process of legislation more difficult. 

A further possible argument which should be considered is that legislation 
in the United Kingdom, which affects only the process of legislation or the 
constitution of Parliament is a matter for Parliament only; that in fact such 
legislation is convention and not law despite its mode of enactment. If this 
be the case, the effect would be that the Parliament Acts, the Representation 
of the People Acts, and probably the Statute of Westminster, 1931, also are 
not law but convention only, at all events so far as they deal only with the 
constitution, powers, and process of legislation of Parliament. But if the 
Parliament Acts are not law, then the same effect could have been equally 
well achieved by resolution of the Houses of Parliament; moreover the pro- 
visions relating to the Speaker's certificate would not bind the courts and the 
legislation passed by virtue of the Parliament Act, 1911, viz., the Welsh 
Church Act, 1914, and the Parliament Act, 1949, could not be law. But the 
dilemma is clear: either the Parliament Act, 1911, is law and the courts 
must enforce it and disregard purported legislation in contravention of it; 
or it is not law and legislation passed under it is void and the House of Lords 
in law retains its old powers. It is submitted that the result would be so re- 
markable as to compel the rejection of the argument. 


Conclusion 


It has been sought to show above that notwithstanding the doctrine of 
the sovereignty of Parliament, Parliament can, besides abolishing itself, 
limit its sovereignty and thereby bind its successors in two ways, namely by 
prescribing its own constitution and by prescribing the process of legislation. 

Now there is nothing logically absurd in the notion of a sovereign body 
being able to fetter itself. The mere existence of procedural restrictions on 
Parliament does not prevent the passing or repeal of any Act by Parliament 
provided it is done in the manner and form prescribed by the law. Parlia- 
ment is still legally sovereign because no body can dictate to Parliament and 
because it cannot pass any Act which it cannot subsequently repeal. 

Nevertheless the proviso may be an extremely serious matter. Certain 
matters could by such procedural restrictions be placed practically though 
not formally beyond repeal. Should Parliament pass an Act protected from 
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repeal except with the assent of 90 per cent of the adult registered voters in 
a referendum, that would be the law and the courts would be bound to en- 
force it, for all that such a vote at a referendum is unlikely, to say the least. 
Less fantastic restrictions might be postulated which, by binding both Parlia- 
ment and the courts, could, once enacted, thereby become a permanency in 
fact. 

It is not for the lawyer but for the political scientists and constitution- 
makers to ensure that the sovereignty of representative institutions does not 
carry with it the seed of its own destruction. We are not here concerned with 
probabilities or even possibilities but with the legal effects of a legal doctrine; 
but at least we may legitimately say that the future of the sovereignty of Par- 
liament since Harris v. Doénges does not seem the same Authority Trans- 
cendent and Absolute®’ that it seemed when The Law of the Constitution 
was written. 


514 Co. Inst. 36 











TRADE UNION RULES AND THE “POLITICAL LEVY’— 
AUSTRALIA 


ORWELL DE R. FOENANDER 


OR the remedying of their occupational grievances the majority of 

workers, alike in Great Britain and in Australia, look to the agencies of 
the industrial (or trade union) movement and the political (or parliamen- 
tary) labour movement. Because these movements have a common central 
objective—the furtherance of the interests of the wage-earners—it is natural 
that they should proceed in close association, and that they should act upon 
counsels of mutual assistance. The political labour movement relies largely 
upon the co-operation of the industrial movement to recruit and renew its 
personnel, and on the goodwill of that movement to maintain and reinforce 
its financial strength. The industrial labour movement shows a willingness 
to assist the political movement from its material resources, and a disposition 
to encourage its leaders to make themselves available as candidates for 
election to parliament in the interests of labour. These leaders, as a class, 
contemplate a legislative and administrative career in the political service 
of jabour as a logical and fitting medium for the satisfaction of their personal 
ambitions, as well as a method for the implementation of the aims and 
policy of the trade unions. For the realization of the common objective 
which the two movements share, reliance is usually placed on the efforts of 
the trade unions in a period of business upswing, whereas, in the days of 
contraction, hopes and expectations are generally directed to the energies of 
the labour parliamentarians. 


The General Law in Australia and in Great Britain 


The law in the case of the Australian Commonwealth and of four of the 
states does not explicitly prohibit union funds being expended upon political 
objects, provided that, in the process, that law itself is not infringed in any 
way and the constitution of the union is not in any respect violated.’ It can 
be surmised with reason that, in effect, as far as Commonwealth law and 
the law of those states is concerned, union funds may legitimately be 
disbursed for political purposes to which some of the members of the union 
are opposed. But, in Great Britain and in the remaining Australian states 

1The author, in his book, Industrial Regulation in Australia (London, Melbourne, 
1947), 179, stated the position somewhat differently, but the work was published before 
the decision of the Supreme Court of Western Australia in True and Others v. Australian 
Coal and Shale Employees Federation Union of Workers W.A. Branch, Collie, et al., 
(1949) 51 Western Australian L.R. 73. In the Ironworkers Case, (1948) 61 C.A.R. 726, 
732, Kirby J. quoted and approved the relevant passage (pp. 179-80) of Industrial 
Regulation tn Australia. (“C.A.R.” is the recognized abbreviation for Commonwealth 


Arbitration Reports, the volumes reporting the decisions of the Commonwealth Court of 
Conciliation and Arbitration.) 
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(New South Wales and Western Australia), there is a protection under the 
law for individual members of trade unions against their payments to the 
union, or part of them, being made over to political objects with which 
they are not in accord. English law provides that, although a trade union 
is competent to spend moneys in pursuance of political activities, any pay- 
ments for these purposes must be rendered from a special and separate fund 
established for the purpose. Members are enabled, without loss of privileges, 
to escape liability for making contributions to this fund by the method of 
“contracting out.” This is achieved by giving notice in a prescribed form 
to the union authority of intention not to make any payments for purposes 
of the fund. A member is thus provided with an opportunity for safe- 
guarding moneys paid by him to his union from being used for a political 
object that he does not favour.” 

Under the New South Wales Industrial Arbitration Act, 1940-1952, a 
union is empowered, consonant with its own rules, to apply its revenues and 
properties to the furtherance of political objects, subject to the following 
limitations: (a) the appropriations are to be made out of a separate fund; 
(6) it is not a condition of admission to, or membership in, the union that 
contributions to this fund shall be made; and (c) members who fail to 
contribute to the fund are not to be excluded from any benefits accruing 
from membership, or placed under any liability or at any disadvantage as 
compared with their fellow members of the union, by reason only of this 
failure. Political objects are specified, within the meaning of the statute, to 
cover (i) the payment of any expenses incurred either directly or indirectly 
by a candidate or prospective candidate for election to Parliament or to any 
public office, before, during, or after the election in question; (ii) the 
holding of any meeting or the distribution of any literature or documents 
in support of any such candidate or prospective candidate; (iii) the main- 
tenance of any person who is a member of Parliament or who holds a public 
office; (iv) the registration of electors, or the selection of a candidate for 
Parliament or any public office; (v) the holding of political meetings of 
any kind; (vi) the distribution of political literature or political documents 
of any character; and (vii) the maintenance and publication of a news- 
paper other than a non-political trade journal. The expression “public 
office,” as regards the enumerations (i), (iii), and (iv) above, is defined in 
the Act as the office of member of any shire or municipal council, or the 
municipal council of Sydney, or of any public body having power to raise 
money, directly or indirectly, by means of a rate. 


2See the Trade Union Act, 1913. Under the Trade Disputes and Trade Unions Act, 
1927, the position was changed, unions being permitted to collect a political levy only 
from those of their members who had expressly stated, or signified, their willingness to 
make the payment. But this provision for “contracting in’ was repealed by the Trade 
Disputes and Trade Unions Act, 1946, and the condition that obtained before the Act 
of 1927 came into operation restored. 
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As regards Western Australia the Supreme Court, constituted for the 
occasion of the Chief Justice (Sir John Dwyer) sitting alone, held that the 
law of that state did not permit a trade union, registered as such under the 
local Trade Unions Act, 1902-1924, to impose on its members a compulsory 
contribution to be expended upon the prosecution of a federal or state 
election campaign.* The case has wider implications, however, for the 
learned Chief Justice ruled that the Court was bound by the judgment of 
the House of Lords in Osborne v. Amalgamated Society of Railway 
Servants.* The Osborne Case is authority for the proposition that a trade 
union is denied the power not only to make and collect a “political levy” 
on its members, but, in fact, to utilize or administer any portion of its funds 
or property for political objects. To the extent that he was correct in his 
assumption that the presence on the statute book of the Western Australian 
Industrial Arbitration Act, 1912-1949, was not a material factor in the 
situation to be considered, little criticism of the soundness of the decision of 
the Chief Justice can be offered—in fact, there was no alternative proper 
course open to him since the decision of the High Court in Piro v. W. Foster 
and Company Limited. In the latter case it was formally laid down that, 
while technically not bound in their practice by the decisions of the House 
of Lords, Australian courts nevertheless should, in the interests of a uni- 
formity of interpretation in all parts of the Empire where English law pre- 
vails, follow, as a general rule, the decisions of that tribunal, where applicable, 
in recognition of its status as the final authority for the declaration and 
explanation of English law. The High Court was careful to provide, how- 
ever, that its direction was appropriate and limited to the case where there 
was involved “only principles of English law which admittedly are part of 
the law of Australia,” and where there are |“no relevant differentiating local 
circumstances.’”* | 

It is reasonable to believe that the chardcteristics, incidents and require- 
ments of the industrial regulative system| operative at the present time, 
in some shape or other, in all the Australian states under their own 
local laws, constitute so special and exceptional a consideration as 
will incline the judiciary in the other four states’ to the view that the 
function of the typical employee organization in those states is, in important 
respects, different from that of the English| trade union as it appeared in 

38True v. Australian Coal and Shale a Federation, (1949) 51 Western 
Australian L.R. 73. 

4[1910] A.C. 87. No legislation had been passed| in Western Australia following, or 
corresponding to, that which, beginning in 1913, ainended the law in England as pro- 
nounced in this case. See footnote 2, supra. 

5(1943) 68 C.L.R. 313. The Court was constituted of Latham C.J., and Rich, Starke, 
McTiernan, and Williams JJ. (“C.L.R.” is the recognized abbreviation for Common- 
wealth Law Reports, the 7 reporting the decisions of the High Court of Australia. ) 


8Ibid., 320 (per Latham C.J.). 
TVictoria, Queensland, South Australia, and Tasmania. 
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the year 1910.° A court that came to this conclusion would not be guilty 
of disobeying, or failing not to observe, the doctrine and instruction of the 
High Court in Piro’s Case, with the particular qualification noted above, 
if it ruled in terms not by any means coincident with those enunciated by 
the Chief Justice of the Supreme Court of Western Australia.® 


Organizations Registered under the Commonwealth Conciliation and 
Arbitration Act 


Even although, consistent with its own provisions and the observance of 
the rules of the union, no impediment is raised by general Commonwealth 
law to the free spending of union resources on political objects, it does not 
follow from that fact alone that a trade union which is admitted to a share 
in the advantages of regulation under the Commonwealth Conciliation and 
Arbitration Act, 1904-1952, is authorized legally to demand payments from 
its members in order to give effect to these objects. Benefits obtainable under 
this regulation are available only to those unions or associations that are 
registered as organizations under this Act. As a preliminary to the regis- 
tration, compliance with certain conditions to the satisfaction of the 
Industrial Registrar of the Commonwealth Court of Conciliation and 
Arbitration is necessary. These conditions are particularized in the Act, 
and in the Regulations promulgated under the Act, and they relate, inter 
alia, to the rules of the union or association applying for registration. No 
rule of a registered organization, moreover, can be validly amended, nor 
any additional rule validly introduced into its constitution, unless the 
Registrar is satisfied that the alteration, or the new rule (as the case may 
be), is not in conflict with the Act or inconsistent with the Regulations 
issued under the Act. The Registrar is, furthermore, authorized to refrain 
from deciding any of these matters, and to refer them to the Commonwealth 
Conciliation and Arbitration Court for determination. Should he himself 
prefer to give a decision, an appeal from that decision lies to the Court if 
leave for that purpose be obtained from the Court. The Court, however, 

®This observation can be said to apply notably to Queensland and South Australia 
because of their conciliative and arbitral technique for the prevention and settlement of 
industrial disputes. As to the bearing of the Osborne Case on an unregistered English 
trade union, see Professor W. M. Geldart, “The Present Law of Trade Disputes and 
Trade Unions” in Political Quarterly, no. 2, May, 1914, 54. 

®It is unlawful, in terms of legislation now operative in the United States of America 
(the Taft-Hartley Act, 1947), for a labour organization to make a contribution, or ex- 
penditure, in connection with any election at which presidential or vice-presidential 
electors or a member of Congress are to be voted for, or in connection with any primary 
election or political convention or caucus held to select candidates for such offices. This 
provision was challenged, but a majority of the Supreme Court (five justices) refused, 
as unnecessary in the circumstances of the case, to pronounce upon the constitutionality 
of the ban: United States v. Congress of Industrial Organizations, (1947) 335 U.S. 
106, 92 L.Ed. 1849. The minority (comprising four justices), however, ruled that the 


provision was invalid as an unjustifiable abridgment of the rights to freedom of speech, 
press, and assembly guaranteed under the First Amendment. 
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can come to deal with a union rule other than by the method of reference 
or appeal. It is empowered, under the Act, upon its own motion or upon 
application made to it by any member of the registered organization, to 
disallow any rule of the organization which, in its opinion, imposes un- 
reasonable conditions upon the membership of any member, or upon any 
applicant for membership. Any rule so refused after adjudication is void. 
The nature and content of the rules of a union registered as an organization 
under the Conciliation and Arbitration Act, 1904-1952, are, therefore, not 
a matter solely for union decision. 

Practically all of the important trade unions in Australia are registered 
as organizations under the Act. In a study of the authority of Australian 
trade unions to appropriate their resources to political objects, it is thus of 
the highest importance to ascertain the views of the Court on the inclusion 


of a rule in the constitution of a union enabling it to expend moneys on 
such objects. 


The General View of the Commonwealth Court of Conciliation 
and Arbitration 


It can be said that the Court has never shown itself averse to the general 
doctrine that a union registered as an organization under the Act should 
have power to assign payments from its funds to political objects. The 
Court recognizes that the reasons for which a trade union is founded are not 
always solely industrial in character, and that, among the supplementary 
objects of its formation, considerations of a political kind, in reinforcement 
or otherwise of industrial interests, may be prominent.'® Added to this is 
the fact that the Court is reluctant to disallow a rule that the majority of 
the duly elected representatives of the members of the union, after debate, 
desire to have incorporated in the constitution of the union—a disinclination 
to take any step savouring of arbitrary or unnecessary interference with 
the conduct and free working of the organization. At the same time, how- 
ever, it has always displayed a close regard for the natural rights of the 
individual members of the union, and an intention to protect unionists in 
the exercise of those rights."’ The rules of a union that has succeeded in 
obtaining registration as an organization under the Act usually, in fact, 
permit its executive, provided that those rules are observed in all other 
respects, to spend union funds upon political objects. Apart from receipts 
by way of rents, dividends, and interest derived from its properties and 
holdings, a trade union normally draws its revenues chiefly from member- 
ship entrance fees, from annual or other periodic membership subscriptions 


10See the National Union of Railwaymen Case, (1933) 32 C.A.R. 443, 450, and 
O’Carroll’s Case, (1938) 39 C.A.R. 319, 320. 


11See the author’s Industrial Regulation in Australia, 183-5, where the cases are cited 
and considered. 
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or contributions, and from the occasional special levies that are struck upon 
members. After maintenance and current administration costs and charges 
have been met, and other outgoings such as litigation expenses and strike 
pay are satisfied, there is often a surplus, and it is an ordinary occurrence 
for the union, in the exercise of its power, to make payments from these bal- 
ances, or from reserves, to political objects. Nevertheless, in circumstances 
or for reasons that need not be discussed in this study, a union may desire 
to have a specific rule in its constitution assuring to its accounts an inde- 
pendent, regular, and continuing inflow of contributions from its members 
that are to be devoted, in their entirety, to a political object or objects. 
Would the Court be expected to approve the presence of a provision of this 
character in the constitution of a union? There is one decided case only that 
is helpful on the point, and, in that instance, the Court was unfavourable 
to the proposed rule. This is the Jronworkers Case of 1948, for the hearing 
and determination of which the Court was constituted of Kelly, Foster, and 


Kirby JJ.’? 
The Ironworkers Case of 1948 


In the Jronworkers Case, the Federated Ironworkers Association of 
Australia, an organization of employees registered under the provisions of 
the Commonwealth Conciliation and Arbitration Act, 1904-1947, applied 
to the Registrar for the registration of an alteration in its ‘National Rules” 
so that Rule 5 of those Rules should read as follows: 


5. Contributions. 

a) The contributions to be paid by members of the Union shall, except as 
otherwise by or in accordance with these rules provided, be eleven shillings per 
quarter (inclusive of the political levy) such contributions shall be due and 
payable on the first day of the first month in each quarter and must be paid not 
later than the last day of the first month of each quarter. Quarters shall be 
deemed to begin on the first day of January, April, July and October respectively. 

b) Boys earning £3 or less a week shall pay half entrance fees and contribu- 
tions at the rate of 5s.9d. per quarter and shall be entitled only to half financial 
benefits of full members. The entrance fee and subscriptions for a female shall 
be the same as those prescribed herein for boys earning £3 or less a week except 
a female whose wages (after a probationary period) will be 90 per cent or more 
of the male rate for the job on which she is working, in which case she shall 
pay full entrance fees and contributions. 

(ba) Of the contributions prescribed in sub-rules (a) and (b) of this rule, 6d. 
per quarter for full members and 3d. per quarter for half-rate members shall 
be paid into a political fund. 

Members who so desire may contract out of the obligation to pay the political 
levy prescribed by this rule by written notification to the Secretary of the branch 
to which they are attached, in a form to be prescribed from time to time by 


12(1948) 61 C.A.R. 726. 








Union RULEs AND Po.iticaL LEvy—AUSTRALIA 79 


the National Conference and/or National Council. No other form of notification 
will be accepted for the purpose of relieving any member of the obligation to 
pay the political levy herein prescribed. 

The Registrar, in the exercise of his discretionary power under the Act, re- 
ferred the application to the Court. 

It will be conceded that the drafting of the proposed substituting rule is 
not all that is to be desired from the point of view of clarity and precision. 
The Court, however, construed the text as meaning, in substance, (a) that 
the quarterly membership fees of members were to be increased, and that 
out of the increased fees sums of 6d. per quarter for full members and 3d. 
per quarter for half-rate members were to be paid into a political fund; 
(6) that a member was at liberty to make out a form (to be prescribed 
from time to time by the National Conference and/or the National Council 
of the union—the highest authority in the union) intimating a wish to avoid 
the obligation of making any payment to the union that was destined for 
political purposes; and (c) that, by sending the form as completed to the 
secretary of the branch of the union of which he was a member, he would 
escape being debited with the relevant amount of the “political levy,” so 
that, if a full member, his quarterly contribution would be assessed at 
10s. 6d. (instead of 11s.), and, if a half-rate member, at 5s. 6d. (instead 
of 5s. 9d.). Under the proposed rule, it will be observed, no other pro- 
cedure was open to a member who sought an exemption from the “political 
levy.” There was not before the Court, at the hearing of the application, 
any form prescribed by the National Conference and/or National Council 
of the union in pursuance of the proposed rule. In the opinion of the major- 
ity of the Court (Foster J. dissenting) the rule amounted to an unreasonable 
condition imposed on membership, and for that reason it was rejected and 
rendered invalid. 

The senior justice of the Court (Kelly J.) deemed the projected rule an 
unreasonable imposition on membership on two grounds. He objected, in 
the first place, that the terms of the “contracting-out” form mentioned in the 
rule were not specified, the particulars and details capable of being elicited 
from a member filling in the form being a matter wholly for the National 
Conference and/or National Council of the union to determine at such times 
as they, or it, should think fit. Were the rule to become operative, then, as 
he envisaged the situation, a member seeking to avoid payments destined 
for the political fund might be compelled, to his prejudice, to state his politi- 
cal views or make other disclosures or revelations of a personal and private 
nature for which no reasonable warrant or justification could be said to 
exist. As his second ground of objection the learned justice pointed out that, 
under the rule in its suggested shape, there was available a means by which 
a member could be relieved, for the future only, of a liability for payments 
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earmarked for a political purpose repugnant to him, or with which he was 
in disagreement. That is to say, the form of notification had no relevance 
to past payments in that it did not include any provision by which a member 
could recover moneys already paid by him, and employed by the union in 
support of a political activity to which he was antagonistic. Kelly J. said: 

In my opinion the specific imposition of an obligation virtually to support out 
of funds already collected whatever political activity or instrument of political 
activity the National Council or National Conference may in its discretion 
from time to time favour is an unreasonable condition upon membership of an 
industrial organization. I do not think that the provision that a member may 
by declaring his disagreement in the manner provided—the effect of which will 
relieve him from future payments only—rectifies the matter. It is still unreason- 
able that he should have been required to make a contribution to a fund of this 
nature without knowing, for instance, to what political party his money may 


go.'3 

Kirby J. was more general in the terms of his refutation, and he reached 
his conclusion “with hesitation and some regret.”'' He, too, took exception 
to the lack of information available to the member as regards the political 
fund under consideration, and to the requirement from a member desirous 
of avoiding a political payment that he should positively communicate his 
objection to such a payment. He was especially critical of the demand that 
the proclamation of the objection must be in writing in language not chosen 
by the protesting member. 


Observations on the Judgments in the Ironworkers Case 


It should be stressed that, in the judgments in the /ronworkers Case, there 
was nothing to indicate that the Court was opposed, on principle, to a rule 
enabling trade unions to employ their moneys on political uses. There is 
every reason to believe that it would not condemn a rule providing for con- 
tributions to a political fund expendable in a manner totally within the 
discretion or control of the union authorities, so long as the contributions 
were made to rest upon a purely voluntary basis. Factors of legality and 
public policy aside, the Court’s scrutiny of a union rule of a political con- 
notation, and its approach to the problem of the union political fund gener- 
ally, would seem to be guided primarily by the consideration of the reason- 
able individual interests of the members and the defence of those interests. 
On that account it would not be surprising if it should accept a rule pro- 
viding for even a compulsory or enforceable “political levy,” if that rule 
contained safeguards which, in the Court’s opinion, were adequate and 
satisfactory from the point of view of the interests of the individual member. 

The majority of the Court in the Jronworkers Case had little hesitation 
in rejecting the submission that a member, resentful of any part of his con- 

131 bid., 728 147 bid., 730 
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tributions being spent upon political purposes obnoxious or distasteful to 
him has always before him the alternative course of severing his connection 
with the union. Admittedly the Registrar, in conformity with the Act, would, 
in all probability, be prepared to register an aggregate of these dissidents 
applying for independent registration as an organization under the Act on 
the ground that, because of the political views that they held, there was no 
registered organization to which they could conveniently belong.’ The Court 
has certainly always acknowledged that the presence of a multiplicity of 
employee organizations in the same industrial field is undesirable as not 
being conducive to the promotion of harmonious conditions in the industry.'® 
But if it should come to a question of deciding between the grant of regis- 
tration on valid or reasonable grounds to another group of employees, and 
its fears for the industrial peace consequent upon the coexistence of more 
than one organization comprising employees having identical industrial 
interests, there can now be no doubt that, in spite of the prospective evils, 
the Court would favour registration.'’ None the less, it can be expected that 
the Court would be prepared to consider sympathetically the exercise of any 
power at its disposal to avoid the practical necessity of workers having to 
resign from their union, and form a rival association seeking separate repre- 
sentation before the Court, merely because they were unwilling to aid finan- 
cially in the propagation of political convictions or conceptions to which 
they did not subscribe, or in the encouragement of political activities offen- 
sive to them. The Court is at liberty to disallow and render void any rule 
of a registered organization that, in its opinion, is tyrannical or oppressive, 
or imposes unreasonable conditions upon the membership of any member 
or upon any applicant for membership."* 

It can be quite rational that particular legislation directed to the creation 
of an organization of employees, or endowing that organization with a 
statutory and corporate status, should provide that, in certain circumstances, 
any rule made by such an organization may be proscribed or rejected. A 
limitation of this nature upon the self-governing rights of an association of 

15The legislation enables the registration, in certain circumstances, of any association 
of not less than one hundred employees in or in connection with any industry, or engaged 
in any industrial pursuit or pursuits. And see the author's Industrial Regulation in 
Australia, 176-9. 

16See the author’s Wartime Labour Developments in Australia (Melbourne, 1943), 
48ff. 

17The position in this respect has been stabilized, and the attitude of the Court made 
clear, by its decision in the Professional Engineers (Australia) Case. This case was 
decided in March, 1952, and is not yet reported. And see the Printing Industry Employees 
Case, (1944) 52 C.A.R. 317, 322; the A.M.P. Staff Association Case, (1944) 53 C.A.R. 
836, 843 and the Ship Joiners Society Case, (1946) 56 C.A.R., 368, 382. 

18See p. 77. supra. In Little’s Case, the Court refused a rule requiring from each candi- 
date, as a condition of availability or eligibility for office in the organization, signature 
to a declaration that he is “in no manner identified with any political body which is 


opposed to the platform of the official Federal or State Labour Parties.” The case was 
decided in December, 1951, and is not yet reported 
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workers is not necessarily unjust or inadvisable. The argument is doubly 
strong in the case of the Conciliation and Arbitration Act, because the regis- 
tration of an organization under its provisions confers on the organization 
such a monopoly, or relative monopoly, of representative capacity before 
the Court as in fact to require all persons following the occupations covered 
by the constitution of the organization, irrespective of their political beliefs, 
either to join that organization or to abandon their chosen avocation. 


The Duty of a Registered Organization to Keep and File Accounts 


There is ample opportunity for ascertaining whether members of an 
organization registered under the Conciliation and Arbitration Act, 1904- 
1952, are being called upon to pay moneys, and whether levies are being 
disbursed by that organization, in contravention of the law or of the rules 
of the organization itself. Under the Act, and under the Regulations made 
in terms of the Act, a duty lies on every registered organization and every 
branch of an organization to keep accounts in proper form of its receipts 
and payments, and to file with the Registrar of the Court, once in each year 
at a prescribed time, correct copies of these records. Failure to comply with 
the law with respect to these requirements may lead to a proceeding 
in prosecution and the imposition of a penalty.’® All such balance sheets, 
financial statements, and other information can be inspected by any person 
at any of the Registries of the Court throughout the Commonwealth on the 
payment of a small fee. 


19See section 91 of the Act, and Regulations numbered 124 and 125. 











NOTES AND DOCUMENTS 
Tue Roya STYLE AND TITLES 


Ir is unnecessary for our purposes to go further back than the Union of Ireland 
Act, 1800,} under which George III was given authority to establish by proc- 
lamation? his royal style and titles, which were continued under Queen Victoria 
except that the title “Empress of India” was added in 1876.* So the royal style 
and titles remained under decisions made in the United Kingdom and quite 
apart from any suggestions from the oversea territories of the Crown. With the 
death of Queen Victoria, Joseph Chamberlain, the energetic and active 
Colonial Secretary, saw an opportunity for his purposes, and on January 9, 
1901, a confidential telegram was sent to the Governor-General of Canada in 
the following terms: 


King Edward’s accession offers an opportunity of considering His Majesty’s 
titles, and I am very anxious that the separate and greatly increased im- 
portance of the Colonies should be recognized if possible. I therefore ven- 
ture to suggest “King of Great Britain and Ireland and of Greater Britain 
beyond the Seas.” It is possible that some of the self-governing Colonies 
might desire more special recognition as King of Canada, King of 
Australia, but this would give rise to very great difficulties. Other self- 
governing Colonies, viz., New Zealand, Newfoundland, the Cape of Good 
Hope, and Natal, could hardly be excluded. It would be also desirable to 
refer to the Crown Colonies all of which would be covered by the expres- 
sion which I propose. I request that you will consult your Ministers most 
confidentially and inquire whether such recognition by the King would be 
gratifying to them, and, if so, whether they approve of the proposed style. 


On February 9, 1901, the Canadian Cabinet replied to this telegram through 
the Governor-General: 


Referring to your telegram of January 29, respecting the King’s title, my 
Responsible Advisers desire me to express their high appreciation of your 
action in inviting the opinion of the Government of Canada on this im- 
portant matter. They recognize the desirability, if the result can be reached 
without inconvenience, of making His Maijesty’s titles convey, not only to 
His own subjects but to Foreign Powers as well, some idea of the world- 
wide character of the Empire over which he rules. They entertain some 
doubt as to the appropriateness of the expression “Greater Britain,” which, 
while convenient colloquially, is perhaps hardly definite or intelligible 
enough for such a formal purpose. They would therefore suggest for con- 
sideration the expediency of retaining the title of King of Great Britain 
and Ireland and Emperor of India, and adding the words “King of 
Canada, Australia, South Africa and all the British Dominions beyond 
the Seas”; but if the mention of greater Colonies be deemed unfair to 
remainder of smaller Colonies, or otherwise objectionable, the addition 
to the title might be “King of all the British Dominions beyond the Seas.” 
The repetition of the word “King” in the title would perhaps be open to 


139 & 40 Geo. III, c. 7. 2London Gazette, Jan. 3, 1801. 
3By Proclamation, April 28, 1876, under the Royal Titles Act, 1876 (39 & 40 Vict., 
c. 10). 


83 


Vol. X, no. 1, 1953 








Tue University oF Toronto Law JourRNAL 


criticism, in which case, the word “Sovereign” might be used as a suitable 
synonym. The King’s title would then be “King of Great Britain and 
Ireland, Emperor of India, and Sovereign of all the British Dominions 
beyond the Seas.”* 
In the light of modern developments certain features of this episode have more 
than a passing interest. Once more we have Canada’s return to the term “King 
of Canada,” recalling that Sir John A. Macdonald fought hard for the desig- 
nation “Kingdom of Canada” even up to the final draft of the British North 
America Act, 1867.5 It also appears that Canada is responsible for the term 
“British Dominions beyond the Seas.” Thus, in 1901, the royal style and title 
emerged as 


Ei obo s by the grace of God of the United Kingdom of Great Britain 
and Ireland and of the British Dominions beyond the Seas, King, Defender 
of the Faith, Emperor of India.® 


At the Imperial Conference of 1926, discussions took place in connection 
with the royal style and titles, and it was agreed that the form of the title 
hardly accorded with the altered state of affairs arising from the establishment 
of the Irish Free State; and it was unanimously agreed, subject to the monarch’s 
approval, that changes should be made.* This agreement issued in a Procla- 
mation under the Royal and Parliamentary Titles Act, 1927,° and the royal 
style and title emerged as 


G. ... by the grace of God, of Great Britain, Ireland and the British 
Dominions beyond the Seas, King, Defender of the Faith, Emperor of 
India. 


The official Latin form as given in the proclamation is: 


G. . . . Dei Gratia, Magnae Britanniae, Hiberniae, et terrarum trans- 
marinarum quae in ditione sunt, Britannica Rex, Fidei Defensor, Indiac 
Imperator. 


This is a most extraordinary version of the English form as agreed on at the 
Imperial Conference of 1926 and included in the Proclamation of 1927; while 
the phrase “in ditione” represents an idea of subordination totally out of 
keeping with the principles of “equality of status” so laboriously and almost 
metaphysically enunciated by that Conference. The matter is not entirely un- 
important when we remember that this Latin form appears on the Great Seal 
of Canada. It is hardly necessary to point out that the term “British Dominicns 
beyond the Seas” is purely a geographical one, including—not specifically and 
exclusively the oversea nations of the Commonwealth—but all oversea terri- 
tories of any nature outside the United Kingdom which are under allegiance 
to the Crown. 

With the accession of Queen Elizabeth II changes were due. Eire had become 
an independent republic; and so had India, though remaining a state externally 
associated with the Commonwealth. Other forces, which we need not examine, 
were at work. The result was that, at the Conference of Prime Ministers of the 
Commonwealth held at London at the close of 1952, the royal style and titles 


*Cmd. 708. Cf. my Constitution of Canada (ed. 2, Oxford, 1938), 518-19. 
5Ibid., 314 15. 8London Gazette, Nov. 4, 1901 
TCmd. 2768, section 3 817 Geo. V, c. 4; London Gazette, May 13, 1927. 
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were carefully examined and discussed, and this was rendered all the more 
important and significant by the fact that for the first time in this connection, 
the issues were governed by general consideration and conference under the 
constitutional agreement laid down in the preamble to the Statute of West- 
minster, 1931:°® 


And whereas it is meet and proper to set out by way of preamble to this 
Act that, inasmuch as the Crown is the symbol of the free association of 
the members of the British Commonwealth of Nations, and as they are 
united by a common allegiance to the Crown, it would be in accord with 
the established constitutional position of all the members of the Common- 
wealth in relation to one another that any alteration in the law touching 
the Succession to the Throne or the Royal Style and Titles shall hereafter 
require the assent as well of the Parliaments of all the Dominions as of the 
Parliament of the United Kingdom. 


On December 15, 1952, the Prime Minister of Canada made a communication 
to the House of Commons, and laid before it the unanimous decision of the 
Commonwealth Conference of 1952 on the “Form of the Royal Style and 
Titles” : 


Office of the Prime Minister 
Canada 
Ottawa, December 12, 1952 


The prime ministers and other representatives of commonwealth countries 
assembled in London for the commonwealth economic conference have 
considered the form of the Royal Title. 

They recognized that the present title is not in accord with current con- 
stitutiona] relations within the commonwealth, and that there is need for 
a new form of title which will, in particular, reflect the special position of 
the sovereign as head of the commonwealth. They concluded, after full 
consideration, that in the present stage of development of the common- 
wealth relationship, it would be in accord with the established constitu- 
tional position that each member country should use for its own purposes 
a form of title which suits its own particular circumstances but retains a 
substantial element which is common to all. They agreed that the various 
forms of the title should, in addition to an appropriate territorial desig- 
nation, have as their common element the description of the sovereign as 
queen of her other realms and territories and head of the commonwealth. 

The representatives of all the commonwealth countries concerned have 
agreed to take, at the earliest convenient opportunity, such action as is 
necessary in each country to secure the appropriate constitutional approval 
for the changes now envisaged. Her Majesty will then be advised to exer- 
cise her prerogative power by the issue of proclamations giving effect to 
such changes in the title as may be recommended. It is contemplated that 
the proclamations will be issued simultaneously in all the countries con- 
cerned. The form of title that will be recommended for use in Canada is: 
“Elizabeth the Second, by the grace of God of the United Kingdom, 

#22 Geo. V, c.4. This was the first Conference to deal with the matter on a wide 
scale. The terms “Indiae Imperator” and “Emperor of India’ were deleted from the 


royal style and titles in 1947. See the Royal Style and Titles Act (Canada) 1947, 11 
Geo. VI, c. 72. 
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Canada, and her other realms and territories Queen, Head of the Com- 
monwealth, Defender of the Faith.” 


The titles to be recommended in the various countries of the common- 
wealth are as follows: 


United Kingdom—Elizabeth the Second, by the grace of God of the 
United Kingdom of Great Britain and Northern Ireland and of her other 


realms and territories Queen, Head of the Commonwealth, Defender of 
the Faith. 


Canada—Elizabeth the Second, by the grace of God of the United King- 
dom, Canada, and her other realms and territories Queen, Head of the 
Commonwealth, Defender of the Faith. 

Australia—Elizabeth the Second, by the grace of God of the United King- 
dom, Australia, and her other realms and territories Queen, Head of the 
Commonwealth, Defender of the Faith. 


New Zealand—Elizabeth the Second, by the grace of God of the United 
Kingdom, New Zealand, and her other realms and territories Queen, Head 
of the Commonwealth, Defender of the Faith. 

South Africa—Elizabeth the Second, Queen of South Africa and her other 
realms and territories, Head of the Commonwealth. 

Pakistan—Elizabeth the Second, Queen of the United Kingdom and of 
her other realms and territories, Head of the Commonwealth. 
Ceylon—Elizabeth the Second, Queen of Ceylon and of her other realms 
and territories, Head of the Commonwealth.!® 


Thus another great historic document has been added to the long volume 
recording the constitutional developments of the Commonwealth. The docu- 
ment takes its place, as do all the other documents in our constitutional history, 
as a witness to our moving from definite concrete issues to legal changes, 
directed neither by theory nor by doctrine. It would fulfil no useful purpose to 
discuss the various domestic issues in the individual nations of the Common- 
wealth which combined to govern the varieties in the royal style and titles. It 
is, however, well to note certain points which emerged during the debates in 
the Canadian House of Commons as the bill embodying the royal style and 
title as agreed on went through its third reading and was passed. The Prime 
Minister’s remarks are of importance: 


Her Majesty is now Queen of Canada but she is the Queen of Canada 
because she is Queen of the United Kingdom and because the people of 
Canada are happy to recognize as their sovereign the person who is the 


sovereign of the United Kingdom. It is not a separate office. . . . it is the 
sovereign who is recognized as the sovereign of the United Kingdom who 
is our sovereign. . . ." 


It is clear, then, that for Canada the unity of the Crown is preserved, and we 
may well be saved from discussions over neutrality and war and peace. They 
may form material for legal arguments, which, however, seem fruitless and 
barren and with little meaning in the lurid light of recent history. These issues, 
unfortunately, do not lend themselves today to legal solutions and will be 


10House of Commons Debates (Dec. 15, 1952), 736 
\1House of Commons Debates (Feb. 3, 1953), 1566. 
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determined by the march of terrifying and mighty events, in which law, muni- 
cipal or international, will give place to the exigencies and demands of ex- 
pediency. In such a world, it is tragic waste of time to debate problems over 
which law seems at the moment to have little or no control. At any rate, it is 
to be hoped that the Latin inscription on the Great Seal of Canada will be 
brought into line with the English version of the royal style and title, so that 
what has been written into law by the Parliament of Canada on the one hand 
may not be taken away on the other hand under this most important Seal. 

W. P. M. KenNnepy 
School of Law 
University of Toronto 


MopeRN TRENDS IN SovieT Law 


A nuMBeR of scholarly and searching treatises as well as collections of material 
on Soviet law have substantially increased our knowledge of its principles and 
evolution, and the following survey is greatly indebted to these works.’ After 
nearly three decades of a socialized economy the function and purpose of law 
in Soviet Russia is still a matter of doubt and uncertainty. This is the result of 
the co-existence of at least five major trends which partly reinforce and partly 
conflict with each other. 

First, Soviet legal thought in the earlier revolutionary phase was largely 
dominated by Marxist formulas as restated in Lenin’s State and Revolution, 
written on the eve of the Soviet Revolution. It assumed the withering away 


1One of them, Cases and Readings on Soviet Law (New York, 1950), by J. N. Hazard 
and M. L. Weisberg, has been reviewed in (1951) 9 University of Toronto Law Journal 
164. The other major works used in this survey are: Justice in Russia: An Interpretation 
of Soviet Law by H. J. Berman (Cambridge, Mass.: Harvard University Press [Toronto: 
S. J. Reginald Saunders and Company Limited], 1950, pp. xii, 322, $6.25); Soviet 
Civil Law: Private Rights and Their Background under the Soviet Regime: Comparative 
Survey and Translation of The Civil Code; Code of Domestic Relations; Judiciary Act; 
Code of Civil Procedure; Law of Nationality; Corporations, Patents, Copyright, Col- 
lective Farms, Labor; and Other Related Laws, 2 vols., by V. Gsovski, with a foreword 
by H. E. Yntema (Michigan Legal Series, I, Comparative Survey, II, Translation; Ann 
Arbor: University of Michigan Law School, 1948, 1949, pp. xxxvii, 909, xx, 907, $10 
per volume, $15 per set). Reference is also made to R. Schlesinger, Soviet Legal Theory 
(ed. 2, London, 1951), and to Soviet Legal Philosophy, ed. J. N. Hazard (Cambridge, 
Mass., 1951). Mr. Berman’s book is an extremely interesting and well-written analysis 
of the main trends in Soviet jurisprudence which he links with an older tradition of 
Russian law. The most interesting part of the book is that which analyses the tension 
between contract and plan in the transactions of Soviet economic enterprise. See on 
this aspect below, pp. 89-90. Mr. Gsovski’s book is particularly valuable as a source of 
material. The first volume contains an historical and comparative analysis of the main 
stages in the development of Soviet law, both public and private. It deals for example 
with the function of the Bill of Rights in the 1936 Constitution, the nature of Soviet 
federalism, and the remarkable evolution of family law, which had moved from an 
extreme liberalism to a very conservative and strict attitude towards divorce. Trends 
in private law and the Soviet theory of judicial function are analysed and the western 
origins of the Soviet civil code are treated; this is followed by an analysis of the main 
legal institutions which supplies material for comparative treatment with other legal 
systems. The second volume contains the texts of the R.S.F.S.R. civil code as well as the 
laws dealing with marriage, naturalization, government corporations, patents and copy- 
rights, land, labour, and civil procedure. Together with the excellent collection of cases 
and material by Hazard and Weisberg, this book greatly facilitates the comparative 
study < Soviet jurisprudence provided information on further developments can be kept 
up to date. 
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of state and law, both being identified with capitalist society and therefore 
with a specific ideological content. This line of thought is supplemented by 
another which has survived the early Marxist phase of the Soviet Revolution— 
the concept of “revolutionary legality.” This means in essence the right of the 
new ruling class to exercise the coercive power of the state for the suppression 
of their opponents. It survived as late as 1938 in the definition by the then 
Attorney-General, and subsequent Deputy Foreign Minister of the Soviet 
Union, Vishinsky,? of law as: “the corpus of rules of behaviour expressing the 
will of the ruling class, established by legislation, and also of custom sanctioned 
by the State and secured by its coercive power in order to protect, to strengthen 
and to develop such social relations as are favourable for the ruling class.” 

Third, the subservience of law to politics inherent in the suspension of 
rights and legal guarantees during a period of revolutionary transition has been 
perpetuated in the Soviet state by the establishment of a political dictatorship 
which consolidates the one-party system and the concept of political justice. 
The political control over the state is exercised by one party which occupies 
all key positions and functions as a ruthless guardian of the state which it 
controls. The characteristics associated with this aspect of the Soviet state are 
closely parallel] to those of the fascist legal systems. They include such features 
as the night of superior courts as well as of the Commissariat for Justice to give 
directions on the interpretation of law;* the power of the M.V.D.—the Gestapo 
of the Soviet state—cither to substitute or to add its own sanctions to those 
of the courts; the vacillating attitude of the courts on criminal guilt;* the 
inevitable tendency of law courts which operate in a totalitarian system and 
are exposed to constant political supervision and public criticism® to interpret 
civil nghts and obligations in accordance with changing needs and political 
expediency. All these and other features are pervaded by the principle that 
there is no sphere of civil society which is not liable to invasion by state policy 
and expediency without the interposition of legal safeguards. 

A fourth factor has vitally influenced the Soviet attitude towards law since 
the early revolutionary days. As the Soviet Union consolidated itself into a 
stable and authoritarian state, the need for rehabilitation of law became 
stronger. The restoration of law was needed for two purposes. The state au- 
thorities needed law as the paramount instrument of the organized coercive 
power of the state. History has shown that even the most dictatorial govern- 
ment, once stabilized in power, prefers the appeal to law to naked reliance on 
force. On the other hand, the Soviet state, having achieved its main social 
revolution through the transfer of the means of production to the state, or to 
collective entities controlled by the state, needed a measure of legal protection 
for its citizens. The Constitution of 1936 specifically sanctions private property 
in the attributes of personal life, as distinct from control over the means of 


“Quoted in Schlesinger, Soviet Legal Theory, 243. 38Cf. ibid., 224. 

4In 1928, the Supreme Court introduced the conception of “conditional intention” 
into the definition of the crime of counter-revolutionary sabotage. In 1938, the Plenum 
of the Supreme Court repealed this definition and re-established the need for the proof 
of individual guilt as against the conception of crime as a danger to the security of the 
state, regardless of criminal intention. But these definitions are bound to vary with the 
political situation which reacts strongly on the judiciary in a totalitarian state. Moreover, 
there are numerous criminal convictions for what are essentially shortcomings in eco- 
nomic efficiency. 

*The people's judges, who handle the bulk of civil law claims, are chosen by direct 
popular election. 
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production. Such protection includes houses, tools, a limited number of live- 
stock, savings, etc. There is no legal restriction on earnings of authors or com- 
posers, who are often wealthy. The members of rich collective farms may also 
acquire considerable funds from their share of the profits after state deliveries 
are fulfilled. The stark differentiations of wages and salaries and other material 
benefits produce a society which is less and less egalitarian, though the means 
of production are still overwhelmingly in the hands of the community (state 
or collective). The development of the Soviet state shows the growing need 
both for the restoration of law as an instrument of authority and for the 
limited restoration of law as a protector of individual rights. 

The four previously mentioned factors are characteristic of specific aspects 
of a revolutionary authoritarian and totalitarian state rather than of socialist 
society in general. It is the fifth and last factor which goes to the root problem 
of law in a socialist society. As the means of production pass into the hands 
of the state, economic planning by the state absorbs by far the most important 
sphere of law. Planning replaces free commodity exchange. State controlled 
agencies deal with each other as the instruments of a national economic plan 
and not as autonomous individuals in a free economy. Contract and the transfer 
of property survive in so far as they are convenient instruments of economic 
planning, but not as institutions inviolate in themselves. 

The conflict between the necessity to subordinate enforceable civil rights 
and the security of legal transactions to the national economic plan, and the 
need to re-establish the security of contract, property, and other legal institu- 
tions in order to ensure efficiency, accountability, and stability of administration 
in the nationalized enterprises, provides the most interesting contribution of 
Soviet jurisprudence to legal thinking. Since 1923, industrial, commercial, and 
other organizations—including certain government departments—entrusted 
with managerial and economic functions have been constituted as juridical 
entities. They receive a charter which lays down the functions and powers of 
the corporation in the manner familiar to non-socialist systems. Many of these 
corporations are concerned with manufacture, purchases, sales, and contracts 
of services on an immense scale. The management is given a large degree of 
autonomy, including the power to make contracts. It is obvious that no enter- 
prise, socialist or otherwise, could function efficiently unless it could rely on the 
sanctions of contract. Whether the defendant be a private corporation or a 
state trust, it must be held accountable for failure to supply promised goods 
or for defects of quality. On the other hand, ability to perform is, in the com- 
pletely planned society, particularly dependent on circumstances outside the 
contro] of the parties to a contract. The planners at the centre may divert 
supplies or ration materials because of a change of priorities which may be 
due to military, economic, or political reasons. In order to resolve this constant 
conflict between contract and planning, Soviet law has established special 
commercial courts—Gosarbitrazh—to settle disputes between state enterprises. 
The importance of these institutions is apparent from the fact that in 1938 
they litigated over 330,000 cases.? The Gosarbitrazh are subordinated to the 
administrative authorities of the territory in which they operate, and ultimately 
to the Council of the Ministers of the U.S.S.R. The decree establishing the 
Gosarbitrazh in 1931 stated that they “shall be guided by the laws and dis- 


*For some examples, cf. Hazard and Weisberg, Cases and Readings on Soviet Law, 
280-4. 7Berman, Justice in Russia, 66. 
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positions of the central and local organs of state power and also by the general 
principles of the economic policy of the U.S.S.R.” Since then, authoritative 
commentators have repeatedly stressed their obligation to apply the law of 
contract strictly, although always with regard to the economic policy of the 
government. The reported cases* make it quite clear that state enterprises are 
not lightly excused from the performance of contractual obligations because 
of circumstances beyond their control. It is, in fact, a paramount aspect of 
Soviet legal policy that the efficiency of the management of state corporations 
should be controlled by strict legal accountability. This is reinforced by a 
characteristic feature of the Soviet system and of the Gosarbitrazh in particular. 
The sanction for default may consist not only in damages or specific perform- 
ance, but also in penalities and a report by the court to its superior adminis- 
trative authority. Report of neglect may lead to the confiscation of assets, the 
withholding of credits, the dismissal of the management. This reveals a charac- 
teristic feature of a fully socialized law. The institution of contract is taken 
over from capitalistic systems and preserved, but for different purposes. It is 
predominently a means of ensuring efficiency in the carrying out of the national 
plan. Therefore, public and private law sanctions, criminal and civil law, are 
mixed and the court fulfils administrative as well as judicial functions. This 
links up with a concept of economic crime which plays an outstanding part 
in the Soviet Criminal Code and the practice of Soviet law. A typical pro- 
vision is Article 128 of the Criminal Code: “Thriftlessness, based on a negli- 
gent or unconscionable attitude towards a matter entrusted to them, of persons 
who stand at the head of state or social institutions and enterprises, or their 
authorized agents, which has resulted in the squandering of the property of 
[such] institutions or enterprises or irreparable damage to them, [shall be 
punished by] deprivation of liberty for a term up to two years or corrective 
labour tasks for a term of one year.” Again, Article 131 of the Criminal Code 
provides that: “Nonfulfillment of contractual obligations concluded with a 
state or social institution or an enterprise, provided that the consideration of 
the case in a civil proceeding has disclosed the malicious character of the non- 
fulfillment, [shall be punished by] deprivation of liberty for a term not less 
than six months with confiscation of all or part of [the criminal’s] property.” 
In the socialist state, bad management or breach of contract is not just a 
private matter for the parties concerned; it directly affects the national plan, 
the flow of production, and the distribution of assets. The reward of profits 
or the threat of bankruptcy cannot suffice. The state is directly concerned in 
economic efficiency; it bestows legal autonomy on its enterprises only in order 
to control the conduct of business more effectively. 

On the other hand, a great part of Soviet law as it affects the average citizen 
is not greatly different from the law of present-day England, France, or the 
United States. Soviet citizens can own property within the limits assigned by 
the Constitution. They protect their inventions by patent, their authorship by 
copyright. They suffer accidents in the streets or in factories; they buy and sell 
goods within the limits assigned by the planning programme; they may be 
dismissed from their employment or fail to receive the wages promised to them 
by contract. In all these fields—which concern either the mutual relations, 
rights, and duties of individuals or their claims as individual citizens against 


8Cf. in particular the collection made by H. J. Berman in “Commercial Contracts 


in Soviet Law” in (1947) 35 California Law Review 191, and in his book, Justice in 
Russia, 63-78. 
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public authority—Soviet law provides an elaborate hierarchy of courts, of 
quasi-judicial and administrative authorities, and a respect for individual 
rights comparable to what appears in non-socialist systems. Since the pub- 
lication of so much up-to-date material on Soviet law, there is no longer any 
excuse for believing that law in the Soviet state is simply a sham. Within the 
limits assigned to it by communist political philosophy, and the overriding 
demands of the state, it is real. The Soviet Civil Code of 1923, predominantly 
based on continental codes, still operates. Such problems as the question of 
individual guilt in criminal law, of fault as a basis of tort liability, of illegality 
or impossibility in contract, of unjust enrichment, constantly arise in Soviet 
law and are dealt with by arguments familiar to other legal systems. Socialist 
ideology accounts for certain particular features. For example, the legal duty 
of a swimmer to go to the assistance of a drowning person is derived from 
Article 130 of the Soviet Constitution which enjoins every citizen “honestly 
to perform public duties, and to respect the rules of Socialist intercourse.”® 
Under Article 147 of the Civil Code, neither of the parties to an illegal con- 
tract injurious to the state can demand from the other the return of that which 
has been performed under the contract; any unjust enrichment is paid into 
state funds.'® But such peculiarities do not point to fundamental differences; 
modern English and American law, for example, has steadily moved towards a 
greater legal recognition of the moral duty to come to the rescue of persons 
in danger.'! In the field of family law, too, the early addiction of Soviet law 
to a marriage concluded and dissolved freely, by simple declaration,!* has given 
way to an elaborate and fairly costly divorce procedure which reflects the grow- 
ing interest of the Soviet state in a stable family life and a high birth rate. A 
more important difference between Soviet law and the law of contemporary 
democratic societies is revealed in the terms of collective labour contracts. 
These exist in Soviet law as they do in American, English, or German law, 
but in Soviet law the collective agreements based on model contracts estab- 
lished for an entire industry are not seen as the adjustment of the interests of 
conflicting groups but as a convenient way of formalizing the relations between 
management and labour within the framework of a national plan.'* This again 
may become a difference of degree rather than of fundamentals. Under the 
impact of the socialist welfare philosophy, as well as of the defence needs of 
a perpetually mobilized sociey, the democratic states find it more and more 
difficult to treat collective bargaining entirely as a matter between employers 
and labour. Reluctantly they are driven to emphasize the interest of the state 
in these agreements in a variety of ways.’ On the other hand, Soviet law 
protects the individual rights of the worker strictly by an elaborate procedure ; 
it is in the interest of a communist, as well as of a fascist or of a democratic 


9Cf. writers quoted in Hazard and Weisberg, Cases and Readings on Soviet Law, 200. 

10On the extent to which this is applicable to relations between state enterprises, see 
the decisions and articles quoted in Hazard and Weisberg, Cases and Readings on Soviet 
Law, 239-41. 

11Cf. Haynes v. Harwood, [1935] 1 K.B. 146: Salmond on Torts, 10 ed. by W. T. S. 
eee (London, 1945), 36 ff.; Wagner v. International R. Co., (1921) 232 N.Y. 
176. 


12This raised the question whether the Soviet marriage could be recognized by an 
English court as a valid marriage. See Nachimson v. Nachimson, [1930] P. 217. 

13Cf. Aleksandrov writing in 1948, as quoted by Hazard and Weisberg, Cases and 
Readings in Soviet Law, 144. 

14For a survey, see W. Friedmann, Law and Social Change in Contemporary Britain 
(London, 1951), 48 ff. 
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society, that the worker should be protected in his claims to wages, pensions, 
holidays, and that he should have safeguards against unjust dismissal. A 
totalitarian society must, if anything, strengthen the protection of these rights; 
for, as it deprives the individual of al] rights to autonomous political and social 
organization, as it makes him a cog in an immense machine, it must on the 
other hand give him security; as it restricts the mobility of labour, it must rein- 
force security of employment. In all these respects, communist and fascist law 
closely resemble each other. 

It is not surprising that the vast and novel nature of the experiment, as 
much as the conflicting character of the different trends in social evolution, 
are reflected in the vacillations of Soviet legal theory. The theory of Pashukanis 
was at least clear in its definition of law as an instrument for the exchange of 
commodities between equal parties in a capitalist society, which eliminated law 
from socialist society altogether, replacing it by administrative discretion and 
utility. This, from the opposite point of departure, comes near to the views of 
modern western critics, which decry the arbitrariness of administrative dis- 
cretion in a world of growing state power and hold up the rule of law in its 
established sense as a protector of individual rights. It is this parallel which 
partly accounts for the condemnation of Pashukanis’s theory. The other reason 
is the previously mentioned aim of the Soviet state to re-establish the authority 
of law. But no satisfactory alternative to Pashukanis’s theory has been found. 
Soviet legal theory has not abandoned established legal concepts and cate- 
gories such as crime, guilt, civil law, administrative law. It is struggling with 
the need to reassess the meaning of these categories in a socialist society. 
A recent exhaustive analysis of Soviet legal theory’® enumerates at least six 
major attempts to re-define the sphere of civil law. They waver between 
formal and substantive definitions. Some are meaningless, such as Mikolenko’s 
definition of civil law as the method used for the enforcement of civil rights. 
Others link civil law to the regulation of property regulations. The real prob- 
lem of law in a socialist state is that stressed earlier: as the major sphere of 
social life changes from the private to the public sphere, the ensuing relations 
must be governed by a system which combines certain forms of civil law with 
the substance of public law. A new balance between security, which charac- 
terizes private law, and controlled utility, which characterizes public law, must 
be sought. The working out of a satisfactory theory of Soviet law has, how- 
ever, been made increasingly difficult by the fear of deviationism. An increasing 
mental tyranny compels every Soviet jurist to justify his theory by the writings 
of Marx, Lenin, and Stalin. Successive purges have shown that they have not 
always been successful in this attempt, but one result of this development has 
been the growing sterility of Soviet jurisprudence. There is an unquestionable 
decline in the quality of thought from the earlier work of such jurists as 
Stuchka and Pashukanis to the latest tirades of Vishinsky. The earlier Soviet 
jurists are still linked with the western tradition of jurisprudence, even where 
they fight its ideas. The later Soviet jurisprudence increasingly resembles 
political pamphleteering. 

W. FriepMANN 
School of Law 
University of Toronto 


15Schlesinger, Soviet Legal Theory. For a more concise statement of legal problems 
see the same author’s article, “Recent Developments in Soviet Legal Theory” in (1942) 
6 Modern Law Review 21. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past year, covers 
only the most important statutes. 


DoMINION OF CANADA 


1 Eliz. 11, Sixth Session, Twenty-first Parliament, 1952 
Acts passed, 382; Public, 55; Local and Private, 15; Divorce, 312 


Ageronautics.—The Aeronautics Act, R.S.C. 1927, c. 3, is amended (c. 14) 
by adding to the regulation-making power of the government and by provisions 
respecting publication of airport zoning regulations and payment of compen- 
sation for land injuriously affected thereby. 


Courts.—The Supreme Court Act, R.S.C. 1927, c. 35, is amended (c. 12) 
by provisions for earlier commencement of its sittings. 


CriminaL Law.—An amending Act (c. 39) introduces extensive changes in 
the Combines Investigation Act, R.S.C. 1927, c. 26, and re-enacts the anti- 
monopoly provisions ss. 498 and 498A of the Criminal Code. The latter pro- 
visions are tightened considerably in respect of the penalty since they now 
provide for “a fine in the discretion of the Court” and s. 498A is tightened 
substantively, e.g. by substitution of the words “substantially lessening com- 
petition” for the words “destroying competition.” The changes in the Combines 
Investigation Act include provision for appointment of a director and deputy 
directors of investigation and research who may make inquiries into alleged 
combines offences, and provision for the appointment of a three-man restrictive 
trade practices commission, authorized to receive reports of combines inquiries 
and empowered to compel any person to submit to examination under oath in 
connection with any inquiry and to compel production of documents. A most 
significant remedial change is in provisions empowering a court in the case of a 
conviction of a combines offence, at the time of such conviction or on an 
information within three years thereafter, to prohibit acts directed to the con- 
tinuance or repetition of the offence and also empowering the court to order 
affirmative action for the dissolution of any merger, trust, or monopoly where 
this is the offence in question. Similar prohibitory powers are conferred on the 
court to act on an attorney-general’s information where it appears that a per- 
son is about or likely to do any act constituting or directed to the committing 
of a combines offence. Proceedings on information are triable without a jury 
“and the procedure applicable in injunction proceedings in the Superior Courts 
of the Province shall, in so far as possible, apply.” Undoubtedly the constitu- 
tionality of these “injunction” procedures will be questioned but it is difficult 


to see why the state cannot avail itself of such a remedy to enforce a valid 
criminal enactment. 


Currency.—The Currency, Mint and Exchange Fund Act (c. 40) replaces 
the Currency Act, R.S.C. 1927, c. 40, the Foreign Exchange Control Act, 1946, 
c. 53, Part II of the Department of Finance and Treasury Board Act, R.S.C. 
1927, c. 71, and ss. 28-30 of the Bank of Canada Act, 1934, c. 43. Thus, it 
combines in one statute provisions establishing a monetary unit for Canada, 
provisions respecting legal tender and the minting of currency, and provisions 
governing operation of an exchange fund. 
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Dairy Propucts.—The Canada Dairy Products Act, 1951, c. 39, is amended 
(c. 16) by repeal of s. 6, which empowered the Governor-in-Council by regu- 


lation to prohibit the export or import or the conveying between provinces of 
substitutes for dairy products. 


Derence.—The Canadian Forces Act (c. 6) amends the National Defence 
Act, 1950, c. 43, the Civil Service Superannuation Act, R.S.C. 1927, c. 24, the 
Defence Services Pension Act, R.S.C. 1927, c. 133 and the Senate and House 
of Commons Act, R.S.C. 1927, c. 147, in various matters affecting members 
of the armed forces. The Army Benevolent Fund Act, 1947, c. 49, is amended 
(c. 33) in its provisions for interest credited to the Fund. 


E.LectTions.—The Canada Elections Act, 1938, c. 46, is amended (c. 17) in 


its provisions respecting the rank, tenure, and salary of the Chief Electoral 
Officer. 


Farm Loans.—The Canadian Farm Loan Act, R.S.C. 1927, c. 66, is 
amended (c. 19) in its provisions respecting composition of the Farm Loan 


Board, loans to the Board by the government, and the making of loans by the 
Board. 


Foot anp Moutn Disease.—An Act for the Control and Extirpation of 
Foot and Mouth Disease (c. 1) empowered the Minister of Agriculture to 
direct the slaughter of any animal to control an outbreak at the time of foot and 
mouth disease in western Canada. The Act made provision for compensation. 


Go.tp Mininc AssisTANce.—The Emergency Gold Mining Assistance Act, 
1947-8, c. 15, is amended (c. 25) by retroactive provisions relating to assistance 
and eligibility therefor. 


Grain.—The Canada Grain Act, 1930, c. 5, is amended (c. 35) by adding 
provisions respecting reappointment and retirement of grain commissioners, 
salary changes, and changes in the statutory grades of western grain. 


IMMIGRATION.—The Immigration Act (c. 42) replaces R.S.C. 1927, c. 93, 
in providing for the admission and deportation of persons to and from Canada. 
The Act gives rights of admission to Canadian citizens and to non-citizens with 
Canadian domicile (unless they have assisted an enemy country or have given 
to a country other than Canada assistance prejudicial to action taken by Canada 
under the United Nations Charter or collective defence schemes), defines 
prohibited classes, sets up classes of non-immigrants (e.g. diplomats, tourists, 
students), and provides for the issuance of permits of entry. Deportation pro- 


visions cover persons (other than Canadian citizens) who are members of sub- 
versive organizations. 


INDUSTRIAL DEVELOPMENT BaNnk.—The Industrial Development Bank Act, 
1944-5, c. 44, is amended (c. 30) in its provisions respecting loans and invest- 
ments and the limitation on commitments. 


INsuRANCE.—The Marine and Aviation War Risks Act (c. 44) empowers 
the government to enter into agreements of insurance or reinsurance with any 
persons against all war risks of aircraft, vessels, or cargo “for the purpose of 
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securing that ships and aircraft are not laid up and that commerce is not 
interrupted by reason of lack of insurance facilities.” 


INTERNATIONAL RELATIONS.—The Treaty of Peace (Japan) Act (c. 50) 
empowers the government to take necessary action to carry out the San Fran- 
cisco Peace Treaty with Japan. The International Boundary Waters Treaty 
Act, 1911, c. 28, is amended (c. 43) in its provisions for salaries of the Cana- 
dian commissioners and by providing that it be administered by the Minister 
of External Affairs. 


Nationa Lisrary.—The National Library Act (c. 31) provides for the 
establishment of a national library under the management of a national 
librarian. Every publisher of books published in Canada must at his own ex- 
pense deliver two copies (or, in certain cases, one copy only) to the national 
librarian. The latter is empowered to undertake the collection of books for the 
library, to compile catalogues of the principal library collections in Canada, 
and to compile and publish a national bibliography. 


NortTHwest Territories.—The Northwest Territories Act (c. 46) replaces 
R.S.C. 1927, c. 142, in providing for the government and administration of 
justice of the territories. 


PARLIAMENT.—The Members of Parliament Retiring Allowances Act (c. 45) 
establishes a contributory scheme to provide retiring allowances to members 
of the House of Commons on their ceasing to be members or on death. Acting 
under power conferred by the Parliament of the United Kingdom by s. 91(1) 
of the British North America Act, 1867, as enacted by the British North 
America Act, 1949, c. 81 (U.K.), the Parliament of Canada re-enacted s. 51 
of the British North America Act by providing for a 263-member House of 
Commons, with 261 members assigned to the provinces, subject to decennial 
readjustment according to census, one member to the Yukon Territory, and 
one member to such other parts of Canada outside of a province as Parliament 
may define. Subsequently, by the Representation Act, 1952 (c. 48) Parliament 
provided, effective for the next Parliament, for a House of Commons of 265 
members, of which one will represent the Yukon Territory, one the Mackenzie 
district of the Northwest Territories, and the remainder the provinces as fol- 
lows: Ontario, 85; Quebec, 75; Nova Scotia, 12; New Brunswick, 10; Mani- 
toba, 14; British Columbia, 22; Prince Edward Island, 4; Saskatchewan, 17; 
Alberta, 17; Newfoundland, 7. 


Pensions.—The Pension Act, R.S.C. 1927, c. 157, is amended (c. 47) in 
its provisions respecting allowances for wear and tear of clothing to amputees 
and to those using appliances, and also by addition of a provision prohibiting 
any action against the Crown or any officer, servant, or agent in respect of 
injury or disease resulting in disability or death in cases where a pension is 
awarded or awardable under this or any other Act in respect of such disability 
or death. Presumably this latter provision is designed to prevent recovery by 
a pensioner or his dependants against the Crown under s. 19(c) of the Ex- 
chequer Court Act, R.S.C. 1927, c. 34, as amended, as was permitted in Oakes 
v. The King, [1951] Ex. C.R. 133, [1951] 3 D.L.R. 442. The Civilian War 
Pensions and Allowances Act, 1946, c. 43 is amended (c. 38) by substitution 
of new schedules of scales of pensions for disabilities and deaths. 
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PRISON AND REFORMATORIES.—The Prisons and Reformatories Act, R.S.C. 
1927, c. 163, is amended (c. 11) by addition of provisions respecting tickets 
of leave for certain female offenders. 


Raitways.—Statutory provision (c. 20) is made for construction by the 
C.N.R. of a line of railway in British Columbia from Terrace to Kitimat. 


Taxation.—The Tax Rental Agreements Act (c. 49) empowers the govern- 
ment of Canada to make agreements with the provinces for the payment of 
compensation, up to authorized limits, to the provinces on their agreeing to 
refrain from levying specified kinds of taxes. The Canada-France Income Tax 
Convention Act, 1951 (Ist session), c. 40, is amended (c. 18) by approval of 
a codicil to the tax convention. Extensive amendments (c. 23) are made to 
Schedules A and B of the Customs Tariff, R.S.C. 1927, c. 44. The Tariff 
Board Act, 1931, c. 55, is amended (c. 32) in its provisions for salaries of board 
members. The Excise Tax Act, R.S.C. 1927, c. 179, is amended (c. 27), inter 
alia, in its provisions respecting tax on furs and by substitution of new tax 
schedules. The Excise Act, 1934, c. 52, is amended (c. 26) in respect, inter 
alia, of labelling and forfeiture and licensing of various goods subject to excise. 
The Dominion Succession Duty Act, 1940-1, c. 14 is amended (c. 24) in its 
definition provisions respecting dutiable property and allowable deductions 
from duty. Amendments (c. 29) are made to the Income Tax Act, 1947-8, 
c. 52, in respect of, inter alia, deductibility of dividends, tax rates, foreign tax 
deductions, and deductions by corporations engaged in mining. 


TRAFFIC ON GOVERNMENT PRoperty.—The Government Property Traffic 
Act (c. 28) provides for the making of regulations to control traffic on lands 
owned or occupied by the government of Canada. 


UNEMPLOYMENT INSURANCE.—The Unemployment Insurance Act, 1940, 
c. 44, is amended (c. 51) in its provisions respecting periods excluded in com- 
puting unemployment and periods included; in its provisions respecting rates of 
benefit and of supplementary benefit; and in various penalty provisions. 


VETERANS.—The Veterans Benefit Act, 1951, c. 62, is amended (c. 52) by 
providing for its expiry on the last day of the first session of Parliament in 
1953. The Veterans Insurance Act, 1944-5, c. 49, is amended (c. 53) by repeal 
of s. 11 as of June 30, 1951. The War Veterans Allowance Act (c. 54) replaces 
an Act of 1946, c. 75, and continues a scheme, administered by a War Veterans 
Allowance Board, of allowances to veterans of recent or preceding wars, their 
widows and orphan children where a male veteran has attained 60 years of 
age, any female veteran or widow has attained 55, or where any veteran or 
widow is permanently unemployable or incapable of maintaining himself or 


herself. 


Victoria Day.—The Victoria Day Act, R.S.C. 1927, c. 204, is amended 
(c. 13) by providing that the Monday immediately preceding May 25 shall be 
kept and observed as a legal holiday throughout Canada under the name of 
Victoria Day. 

Bora Laskin 


School of Law 
University of Toronto 
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THE MaritTIME PRoviNCES AND NEWFOUNDLAND 
(a) New Brunswick 
1952: 1 Eliz. II: Acts passed, 96; Public, 23; Private, 73 


Revisep StaTuTEs.—The Revised Statutes 1952 Act (c. 11) authorizes the 
Attorney-General to revise and consolidate such public statutes of New Bruns- 
wick as he deems advisable. When the roll is prepared it becomes law on 
proclamation and the statutes in the table appended are repealed. The printed 
volumes may include an index, a list of statutes not repealed, an appendix con- 
taining statutes of the Parliament of the United Kingdom and the Parliament 
of Canada that the Attorney-General deems to be of general interest to the 
province. An Act Suspending the Operation of Certain Acts, passed in 1952 
(c. 12), contains a schedule of ninety-six statutes that have already been revised 
and consolidated and enacted in the 1952 session. These statutes do not come 
into force when given royal assent and will be repealed by the proclamation of 
the Revised Statutes. 


ASSISTANCE TO Biinp Persons.—The Blind Persons Allowance Act (c. 5) 
assented to April 29, 1952, takes effect from January 1, 1952, and authorizes 
the Minister of Health and Social Services to enter into an agreement with the 
Dominion government to establish the co-operative scheme for assistance. 


ASSISTANCE TO AGED Persons.—The Old Age Assistance Act (c. 8) assented 
to April 29, 1952, takes effect from January 1, 1952, and ratifies an agreement 
made January 29, 1952, between the province and the Dominion government 
establishing a co-operative scheme for old age assistance. 


E.ection.—The Elections Act (c. 7) repeals, revises, and consolidates The 
New Brunswick Elections Act, 1944, and the amendment thereto. 


Pouttry.—The Poultry Health Protection Act (c. 9) authorized the 
Governor-in-Council to make regulations for eradicating or preventing the 
spread of contagious diseases of poultry in the province. The regulations may 
include the prohibition of the import of poultry into the province. Regulations 
may be of particular or general application and apply to part or to the whole 
of the province. 


Crown Proceepincs.—The Proceedings against the Crown Act (c. 10) 
follows substantially the Uniformity Commissioners’ model. The provision strik- 
ing juries is omitted. 


Tax AGREEMENT.—The Tax Agreement Act (c. 13) authorizes the Governor- 
in-Council to enter into the agreement contained in Schedule A of the Act with 
the government of Canada to secure a more equitable system of direct taxation. 
The period covers the years 1952 to 1956 inclusive as to income and cor- 
poration income taxes and corporation taxes and security taxes, and April, 
1952, through March, 1957, as to succession duties. The agreement follows 
the terminated 1947 agreements. 


University.—The University of New Brunswick Act (c. 14) revises and 
consolidates Consolidated Statutes of New Brunswick, 1903, chapter 49, which 
is repealed except for section 30 and section 31. The revised Act contains a 
number of new provisions of administrative detail. The governing body of the 
University is the Senate, whose members are the members of the corporation 
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of the University. The senate consists of the Chancellor, the President, the 
Minister of Education, the Chief Superintendent of Education, and seventeen 
others appointed by the Governor-in-Council and the alumni and alumnae 
) associations and the New Brunswick Teachers’ Association. The functions of 
the Senate appear to be those of a board of governors in the usual use of that 
expression. The academic governing body is the University Council. 


Mininc.—The Mining Act is amended (c. 15) by adding section 147 which 

provides for deduction of union dues by operators. An employee may cancel a 

request for deduction by notice effective on receipt by the operator. The Act 
comes into force on proclamation. 


Rent Controt.—The Municipal Rent Control Act is extended to April 20, 
1953 (c. 21). 


StaTuTE Law AMENDMENTS.—The Statute Law Amendment Act (c. 22) 

amends numerous statutes in detail. While it is not feasible in this space to note 

! these amendments, attention may be called to s. 12, which amends the Inter- 
pretation Act, 1950, in several respects. The Interpretation Act, 1950, is also 
amended by c. 19 passed at the same session. The extremely doubtful value of 
this technique of amendment is in no way improved by having an Act amended 
twice in the same session under different titles. By s. 22 (2) substantially the 
same provision is made respecting towns as is made by c. 16 in amendment 


of R.S.N.B. 1927, c. 190, respecting counties. 





(b) Nova Scotia 
, 1952: 1 Eliz. II: Acts passed, 148; Public, 85; Local and Private, 63 


Conso.ipaTION OF STATUTES.—Six statutes were amended and consolidated 
at the 1952 session: The Adoption Act (c. 2), which replaces c. 139 of R.S.N.S. 
1923, the Credit Union Societies Act (c. 3) replacing c. 11 of the Acts of 1932, 
the Civil Service Act (c. 4) replacing c. 8 of the Acts of 1935, The Apprentice- 
ship Act (c. 5), replacing c. 4 of the Acts of 1937, the Libraries Act (c. 6) 
replacing c. 11 of the Acts of 1937, and the Barristers’ and Solicitors’ Act 
(c. 7), replacing c. 9 of the Acts of 1939. It is impossible to report compre- 
’ hensively on these statutes in this space. It is interesting to note, in passing, 
however, that the 1944 amendment to the Barristers’ and Solicitors’ Act defin- 
ing “practising law” to include appearing before a public board (not defined) 
on behalf of another person for gain is retained. Presumably, therefore, it is 
still illegal for a labour organizer who has not signed the barristers’ roll to 
appear before the Nova Scotia Labour Relations Board. 


Vitat Statistics.—C. 3 of the Acts of 1946 is replaced by The Vital Sta- 
tistics Act (c. 8), which follows substantially the model of the Conference of 
Commissioners on Uniformity of Legislation in Canada approved in 1949. 
There are minor differences throughout and the standard clause calling for 


interpretation so as to effect the general purpose of making the provincial laws 
uniform is omitted. 


Gypsum Quarryinc.—C. 10 enacts what is expressly described as a charge 

} or tax payable by any person who quarries more than twenty thousand tons of 
gypsum “‘in order to the raising of a revenue for Provincial purposes.” The tax 

is six cents a ton for each ton quarried for the ten years immediately following 
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May 1, 1952. The purpose of the statute is obscure and its constitutionality is 
open to doubt on the ground that it is indirect taxation. 


Oup Ace Asststance.—The Nova Scotia Old Age Pensions Act, c. 2 of the 
Acts of 1931, is replaced by the Old Age Assistance Act (c. 11), which estab- 
lishes the co-operative scheme arranged by agreement with the Dominion 
government. 


Buinp Persons ALLOWANCE.—The Blind Persons Allowances Act (c. 12) 
establishes a co-operative scheme arranged by agreement with the Dominion 
government. 


Pusiic AccouNTANTS.—The Public Accountant’s Act (c. 14) defines “pub- 
lic accountancy” as the “investigation and audit of accounting records and 
preparation and reporting on balance sheets, profit and loss accounts and 
financial statements,” but does not include the “business of public bookkeep- 
ing.” No person who is not licensed under this Act shall practise as a public 
accountant. The licensing body is the Public Accountants Board of the Province 
of Nova Scotia established by the Act and consisting of five members, three 
appointed by the Governor-in-Council and one by the Institute of Chartered 
Accountants and one by the Registered Public Accountants’ Association of 
Nova Scotia. 


Municipa, Law.—The Municipal Appeal Board Act (c. 15) provides for 
the appointment of an ad hoc body of three members known as a Municipal 
Appeal Board for hearing appeals from a municipality that is dissatisfied with 
its share of a joint expenditure payment. A joint expenditure is an expenditure 
by a municipality for the joint benefit of two or more municipalities. The Act 


sets out rules for determining the valuation of rateable property to guide the 
Board. 


Lasour.—The Nova Scotia Labour Act (c. 18) requires a corporation 
employing not less than twenty-five persons to require any person hired to have 
been resident of Nova Scotia for a year, unless the person to be hired produces 
a certificate from a government employment agent or municipal clerk that no 
unemployed person resident in the municipality is capable and willing to do 
the job. The Act remains in force until May 1, 1953. 


Taxinc Masters.—C. 36 of the R.S.N.S. 1923, “Of the Taxing Master at 
Halifax,” is amended (c. 29) to enable the Governor-in-Council to appoint 
taxing masters outside the county of Halifax. 


Trust INVEsTMENTS.—The Trustee Act is amended (c. 39) to extend the 
class of trustee investments to include certain bonds of the Glace Bay General 
Hospital issued during 1952. 


Evipence.—The Evidence Act is amended (c. 42) to provide that a cer- 
tificate purporting to be signed by the head of a department of the government 
of Nova Scotia that he has consented to a prosecution is prima facie proof of 
such consent without proof of the handwriting or official position. The Act 
is also amended to restate the persons qualified to administer oaths abroad. 


Costs anp Fees.—The Costs and Fees Act is amended (cc. 43 and 44) 
setting forth new tables in partial replacement of those in the R.S.N.S. 1923. 
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Pott Tax.—The Assessment Act is amended (c. 51) to provide for a poll 
tax on females between twenty-one and sixty years of age in any municipality 
by resolution of council. Councils may exempt payment by female residents in 
receipt of less than $1,000 a year. The rate may vary depending whether the 
female resident is rated for more or less than $200 upon real or personal 
property or both. Some changes are made in the personne] and administration 
of the assessment appeal court. 


INSTALMENT Contracts.—The Instalment Payment Contracts Act, 1940, 
is amended (c. 59) and the Minister of Municipal Affairs is given the admin- 
istration, including a clear power to issue licences. 


Securities.—The Securities Act is amended (c. 66) to transfer adminis- 
tration from the Attorney-General to the Minister of Municipal Affairs. 


(c) Prince Edward Island 
1952: 1 Eliz. II: Acts passed, 60; Public, 49; Private, 11 


Revisep Statutes.—An Act to Amend the Statute Law (c. 1) contains 
amendments to the Jury Act (R.S.P.E.I. 1951, c. 86), The Marriage Act 
(R.S.P.E.1. 1951, c. 91), The Magistrates’ Act (R.S.P.E.1. 1951, c. 89), The 
Personal Property and Special Companies Taxation Act (R.S.P.E.I. 1951, 
c. 186), and The Vital Statistics Act (R.S.P.E.1. 1951, c. 172). By The Revised 
Statutes Confirmation Act (c. 2) the revised statutes come into effect on March 
10, 1952. No law of the Nova Scotia legislature passed prior to the erection of 
the Island of St. John (P.E.I.) has any effect in Prince Edward Island. For 
what it is worth, the re-enactment rule of interpretation of statutes is rejected 
by s. 4. 


AMUSEMENT Tax.—What is practically speaking an indirect tax on theatre 
management is imposed by The Amusement Tax Act (c. 3) which provides 
for collection of the tax from patrons of places of amusement (defined very 
broadly) by the operator according to the procedure determined by the Act. 
The amount of the tax is left to be determined by the Governor-in-Council. 
Violation of the Act results in a penalty of not less than $10 and not more than 
$500, and, in default of payment, ninety days. The Amusement Tax Act, 
R.S.P.E.I. 1951, c. 6, is repealed. 


CattLe Disease Contro..—An Act to Amend The Bang’s Disease Eradica- 
tion Act (c. 6) authorizes the Governor-in-Council to establish by regulations 
“restricted areas” for the eradication of diseases affecting “cattle,” which is 
defined to include horses, cattle, sheep, swine, and domestic fowl. The regula- 
tions may apply generally as to particular lots or to areas described by metes 
and bounds. 


Taxinc Costs.—The County Court Act is amended (c. 13) to provide that 
in default cases costs may be taxed by the clerk. 


EvipeNnce.—The Evidence Act is amended (c. 16) to make it clear that the 
Act does not apply to criminal law and procedure nor to any other matter 
under Dominion jurisdiction. 


Frre Marsnar.—The Fire Prevention Act is amended (c. 17) to authorize 
the Fire Marshal to enforce standards laid down by the National Fire Pro- 
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tection Association and other bodies, and to inspect oil or gas burners or 
heaters, wherever used, with power to order discontinuance of their use until 
made safe. 


GARNISHEE PRocepuRE.—An amendment (c. 20) to the Garnishee Act re- 
moves the court’s power to issue a writ of capias when the judgment debtor 
defaults. 


Hicuway Trarric.—The Highway Traffic Act is amended (c. 22) to pro- 
vide among other things a new code of lighting equipment and its use. Pro- 
vision is also made for inspection of lighting equipment by an inspector 
appointed by the Governor-in-Council. 


Lecat Epucation.—The Legal Profession Act is amended (c. 26) in minor 
details including a reduction of the eighteen month period required to be 
spent in articles if the applicant has an LL.B. degree from an approved law 
school. The applicant may deduct from the eighteen months the time spent in 
an office before he obtained the degree. 


Mepicat Society.—The Prince Edward Island Medical me (c. 31) repeals 
and revises and re-enacts The Medical Act, R.S.P.E.I. 1951, c. 94. The Society 
acquires a new name—The Medical Society of Prince Edward Island, Canadian 
Medical Association, Prince Edward Island Division. There are numerous 
changes in details in the new Act. 


Nursinc Asststants.—The Licensed Nursing Assistants Act (c. 32) creates 
a new “profession” of nursing assistants defined as “a person trained to care for 
selected convalescent, sub-acutely and chronically ill patients and to assist 
professional nurses in a team relationship, especially in the care of those more 
acutely ill. She provides nursing service in institutions and in private homes 
where she is prepared to give household assistance when necessary. She may 
be employed by a private individual, a hospital, or a health agency. A nursing 
assistant works only under the direct orders of a licensed physician or the super- 
vision of a registered nurse.” With minor exceptions no person may practise 
this profession without a licence. The profession is regulated by an executive 
committee comprised of representatives of the government, the medical and 
nursing professions, and the Department of Education. This committee issues 
licences and, after due investigation, may revoke a licence. 


PLanT Disease Erapication.—The Plant Disease Eradication Act is amended 
(c. 34) to tighten the provision against use of second-hand bags from outside 
the province unless the bags have been properly disinfected. Possession rather 
than use now constitutes the offence and the onus of proving that the bags 
have been disinfected is on the person charged and the fact that second-hand 
bags are stamped as potato or turnip bags is prima facie evidence that the 
bags so stamped have been used outside the province. An inspector or peace 
officer may seize bags which he believes are used or intended to be used in 
violation of the Act. Quaere whether under the amendment he may seize bags 
wrongfully in a person’s possession. 


Hicuway Orrences.—The Public Works and Highways Act is amended 
(c. 39) to provide for impounding of motor vehicles used in contravention of 
regulations governing use of highways during spring break-up, moving build- 
ings across or along streets, and other matters covered by the Act. 
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Soca AssisTANCE.—The Social Assistance Act (c. 41) provides for a Social 
Welfare Board consisting of the Minister and the Deputy Minister of Welfare, 
the Chief Welfare Officer, the Director of Social Assistance, Mothers’ Allow- 
ances, Old Age Assistance, and Child Welfare, together with not more than 
three other persons appointed by the Governor-in-Council. The administrative 
head of the Board appears to be the Director of Social Assistance in the Depart- 
ment of Health and Welfare, and he is a body corporate with power to deal 
with real estate for all purposes of the Act. The Board is authorized to admin- 
ister directly or supervise municipal administration of aid as defined to persons 
in necessitous circumstances. Detailed definition and regulation are provided 
to determine residence within the province. Provision is also made to cover 
certain persons who are not resident within the province. 


WoRKMEN’s COMPENSATION.—The Workmen’s Compensation Act is 
amended (c. 48) by the addition of definitions of “manufacturing” and “per- 
manent total disability,” the latter expression now including, without restrict- 
ing its generality, the loss of both eyes, both hands, both feet, or one hand and 
one foot. Slight increases in compensation are also provided for disability, the 
percentage rising from sixty-six and two-thirds to seventy-five. Reference is 
made throughout the Act to “the said Act” but no Act is referred to in the text 
of the enactment. The long title of the Act is “An Act to Amend the Work- 
men’s Compensation Act.” 


The Revised Statutes of Prince Edward Island, 1951, taking effect on 
March 12, 1952 marks the first appearance in recent years, if not in all time, of 
a consolidation and revision of the Prince Edward Island statute law. This 
does not mean that the Island lawyer was completely at the mercy of volumes 
of statutes going back to the earliest days of the colony. In fact, of the 178 
chapters or statutes consolidated, only 31 were originally passed prior to 1939, 
and 21 of these were passed between 1936 and 1938. Only 6 were passed before 
1923, the date of the last comprehensive revision in Nova Scotia, and only 8 
before 1927, the date of the last revision in New Brunswick. There are two 
volumes, the first containing 88 chapters, in alphabetical order, except for 
chapter 1, The Interpretation Act, and chapter 2, The Revised Statutes Act. 
Volume II contains chapters 89 to 178 in alphabetical order. On the first page 
of each volume is a table of contents of the volume, and in addition in volume 
II there are tables of statutes consolidated, statutes repealed, and statutes 
neither consolidated nor repealed. The size of the last table makes it difficult 
to say how comprehensive the revision has been, since there are over 40 public 
statutes and over 100 private Acts neither consolidated nor repealed. The titles 
suggest the statutes are not commonly used, and for the most part they are old, 
many having been passed in the nineteenth and some in the eighteenth century. 
There are no marginal notes and there is no index. The type is reasonably clear 
and neat, although the page headings from the Electrical Inspection Act to 
the Evidence Act are in different type from the others. 


(d) Newfoundland 
1952: Acts passed, First session, 82; Second session, 4 (no classification) 


PusLic WELFARE.—By amendment to the Department of Public Welfare 
Act, 1949 (Act No. 2), welfare officers in the Department of Public Welfare 
are authorized to take statutory declarations in matters relating to public 
welfare. 
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Loca, GoveRNMENT.—The Department of Municipal Affairs and Supply 
Act (Act No. 8) creates the Department of Municipal Affairs and Supply and 
provides for a single Minister with two deputies, one in charge of the Municipal 
Affairs Branch and one in charge of the Supplies Branch. The Department of 
Supply Act, 1944, is repealed. The new ministry has jurisdiction over all mat- 
ters relating to housing, municipal affairs, price control, rent control, procure- 
ment, all matters in respect of supplies and services for the community not 
assigned elsewhere, and whatever else the Governor-in-Council may assign. 
Most of the detail of the Act relates to the regulation of municipal affairs. By 
s. 20, no action may be commenced against any servant of the department 
until one month after notice in writing has been delivered to him or left at his 
usual place of residence. The notice must state the cause of action and the name 
and address of the intended plaintiff and his solicitor. 


Mines AND Resources.—The Department of Mines and Resources Act 
(Act No. 14) repeals the Commissioners for Natural Resources (Powers) Act, 
1934, and The Department of Natural Resources Act, 1934, and creates a new 
ministry with two deputies, one in charge of the Mines Branch and one in 
charge of the Resources Branch. The Minister’s jurisdiction extends to all 
matters relating to mines, technical survey, agriculture, forest and other natural 
resources of the province, including Crown lands. 


DEPENDENTS’ MAINTENANCE.—The Maintenance Act (Act No. 19) repeals 
ss. 571 to 581 of The Health and Public Welfare Act, 1931, and substitutes 
elaborate provision for the support of dependents. Every son and daughter is 
liable for the support of his or her dependent parent (defined to include parent, 
grandparent, step-parent, foster parent, and parent by adoption, who is desti- 
tute or who by reason of age, disease, or infirmity is unable to maintain him- 
self). The protection provisions of the Act for dependent parents and deserted 
wives and children may be brought into operation by the parent, wife, or child, 
by his next friend, or in any event by an officer (defined to mean a welfare 
officer, a probation officer of a family court, an officer of the Department of 
Public Welfare, a member of the constabulary force of Newfoundland, or a 
member of the Royal Canadian Mounted Police). A judge of the family court 
or a magistrate or two justices may make an order requiring the person liable 
to support to pay for maintenance of the dependent. Adultery (uncondoned) 
of the wife is a defence to the husband. Detailed provisions cover administration 
of the Act. Buried in the interpretation section under the definition of “son” 
and “daughter” is a provision that the words do not mean “son” or “daughter” 
where in the opinion of the judge “such child does not owe to the dependent 
parent an obligation of gratitude for nurture, care, or affection.” No provision 
is made for a husband who is in fact dependent upon his wife in the event that 
she desert him. 


Unc iatmep ArticLes.—The Unclaimed Articles Act (Act No. 20) provides 
for the sale by auction or private sale or by disposal to a charity, of unclaimed 
articles of clothing or household goods, not over $100 in value, that are left 
with cleaners or repairers for six months or for storage for two years through 
no fault of the person with whom the goods are deposited. Where possible, 
notice must be given to the owner or person who deposited the article. Pro- 
ceeds of the sale go first to the bailee, to the extent of his charges and costs of 
the sale, and then to the owner or to the Minister of Finance, who must pay 
the amount received by him to a person named in a Supreme Court order. 
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INDUSTRIAL DEvVELOPMENT.—The Atlantic Optical Company Limited (Con- 
firmatory Agreement) Act (Act No. 25) confirms an agreement between the 
Atlantic Optical Company, Limited, and the government of Newfoundland 
represented by the Minister of Economic Development, whereby the province 
gives extensive financial assistance to the company to enable it to complete and 
put into operation a factory for the manufacture of eyeglass frames, lenses, and 
optical goods at St. John’s. The Atlantic Hardboard Industries Limited 
(Confirmation of Agreement) Act (Act No. 68) confirms an agreement be- 
tween the Atlantic Hardboard Industries, Limited, and the province, repre- 
sented by the Minister of Economic Development, whereby the province gives 
extensive financial aid to the company to enable it to complete the erection 
of a modern and up-to-date plant for the manufacture under patented processes 
of hardboard and other finished and partly finished products from wood and 
wood waste. 


ASSESSMENT.—The Assessment Act (Act No. 27) provides for the assess- 
ment of real property in municipalities under the guidance of a Director of 
Assessment with a view to bringing about a uniform standard. Assessors may 
send out questionnaires but are not bound by the replies or excused from mak- 
ing due inquiries. Assessment is to be repeated every three years. The Minister 
of Municipal Affairs and Supply with the approval of the Governor-in-Council 
may make rules for the guidance of assessors. Land is to be assessed at the actual 
value. In determining the actual value of land without buildings on it, con- 
sideration is to be given to the present use, location, normal rental value, normal 
sale value, and any other circumstances affecting its value. When there are 
buildings on the land, the additional factor of cost of replacement is to be 
considered. Value of land and value of buildings are to be kept distinct. A 
court of revision held by a stipendiary magistrate is to hear and determine appli- 
cations for revision of the assessment. The council and any person interested 
in the revision may object to the assessment. Appeal lies to the Supreme Court. 
The duties of the clerk and the collector are set out in some detail. 


Famity Court.—The powers of a judge of a family court are increased 
(Act No. 28) to give him jurisdiction to determine the person entitled to the 
custody of any child actually or apparently under seventeen. The procedure 
for trial of juvenile offenders in family courts is provided in new sections to be 
added to the Family Courts Act, 1951. 


Provincia, Parks.—The Provincial Parks Act (Act No. 35) authorizes the 
government to establish parks from Crown land or lands purchased or received 
as a gift. Where the government deems it necessary and there is no agreement 
as to price, the government may expropriate, compensation to be determined 
by a board of assessors consisting of three persons, a chairman appointed by 
the Minister of Mines and Resources, one member appointed by the owner, 
and one by agreement between the chairman and the member appointed by the 
owner. Where they cannot agree, the Supreme Court or a judge may appoint 
the third. Any two may decide. There is no appeal. The government may make 
regulations for the administration of the parks. 


Tax AGREEMENTS.—The Tax Agreement Act (Act No. 44) authorizes the 
province to enter into an agreement with the Dominion respecting personal 
income taxes, corporation taxes, and corporation income taxes for five years 
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commencing January 1, 1952, and succession duties for five years commencing 
April 1, 1952. The statute follows the usual form. The Act comes into force 
on proclamation. 


Loca GovERNMENT Community.—The Community Councils Act (Act 
No. 46) provides for the establishment of a local government community in 
any area in the province not within the boundaries of the city of St. John’s or 
any municipality (defined as a town, rural district, or local government area 
under the Local Government Act, 1949). A community may provide and main- 
tain drainage, fire protection, garbage and waste disposal, sewerage, streets, 
street lighting, and water or any of them. The Minister of Municipal Affairs 
and Supply may, if satisfied the requirements of the Act have been complied 
with, move the Governor-in-Council to order the area to be a local government 
community with boundaries as defined in the order and authorized to provide 
and maintain the services stated. The powers and duties of the council of the 
community and the procedure of election are set out in the Act. Taxing powers 
are substantially subject to supervision by the Minister. 


Securities.—The Securities Act (Act No. 61) repeals, amends, revises, and 
consolidates The Security Frauds Prevention Act, 1931, as amended. The new 
Act, or any part or section, may be brought into force by proclamation. 


No Par SHares.—The Companies (Amendment) Act (Act No. 62) adds 
s. 8A to c. 127 of the Consolidated Statutes (3rd series) providing for the issue 
of no par value shares. 


Disso_vep Corporations.—The Property of Dissolved Corporations Vest- 
ing Act (Act No. 71) vests such property in Her Majesty in right of New- 
foundland immediately upon dissolution of the corporation, or if the cor- 
poration was dissolved before the passing of the Act, May 20, 1952, and the 
property has not come into the ownership of anyone else, it vests in Her 
Majesty on the date of the passing of the Act. When the Governor-in-Council, 
on the report of the Attorney-General, is satisfied that by reason of dealings 
with the dissolved corporation any person is entitled to any such property, he 
may convey or assign the property or if he has already disposed of it, pay the 
amount so realized to that person. 


Revisep Statutes.—The Revised Statutes Act (Act No. 72) provides for 
the revision of the public general statutes of Newfoundland contained in the 
Consolidated Statutes (3rd series) or passed in the years 1917 to 1951 both 
inclusive and the Acts passed in the 1952 session. 


UNpeveLopep Minerat Areas.—The Undeveloped Mineral Areas Act 
(Act No. 73) authorizes the Governor-in-Council to declare a mineral area to 
be undeveloped when the Minister of Mines and Resources certifies in writing 
that a mineral area has not been worked or that sufficient moneys have not 
been expended on its development during the preceding ten years. Thereupon 
the Minister may enter upon the area with the exclusive right of possession and 
sole ownership of the minerals won from the area. If the Minister so wishes, 
he may agree with a person, who is then called an operator, that the operator 
will enter the area with the same rights as the Minister except that the Minister 
and the operator “have towards each other the rights they would have had 
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if the Minister were the owner . . . of the mineral area and the operator were 
his tenant and this Act had not been passed.” Provision is made for com- 
pensation to the owner of the land in the area. 


CHANGE oF NamMeE.—The Change of Name Act (Act No. 81) provides a 
procedure for the changing of a given name or surname of a person who is of 
full age, domiciled in Newfoundland and a British subject by birth or natural- 
isation. The Act does not apply to a change of a surname of a female resulting 
from marriage, any change resulting from adoption, a change appearing on a 
certificate of naturalisation, or a change of name of a child born out of wedlock 
whose birth has been legitimated. When the change is instituted by some other 
person, protection, usually in the form of a requirement of consent, is provided 
by s. 4. Administration is under the Minister of Provincial Affairs. 


PROFESSIONAL ENGINEERS.—The Newfoundland Engineering Profession Act 
(Act No. 82) establishes the Association of Professional Engineers of the 
Province of Newfoundland, a body corporate with the objects of promoting 
proficiency of professional engineers and assuring the general public of their 
proficiency and competency. The association has exclusive powers to govern 
the profession, admit persons qualified under the Act to membership, and 
license those entitled to practise the profession. Penalties are provided for un- 
lawful practice. Fines recovered in summary conviction for offences against 
the Act are payable to the association by the magistrate. 

J. B. Mriner 
School of Law 


University of Toronto 


ONTARIO 
1952: 1 Eliz. II: Acts passed, 142; Public, 114; Private, 28 


ASSESSMENT AMENDMENT AcrT, 1952 (c. 3).—Municipalities may now, by 
by-law, exempt land of any religious institution from general taxes (but not 
school taxes or local improvement rates) where the land is used solely for 
recreational purposes. Where land, subject to acreage tax under the Mining 
Tax Act, R.S.O. 1950, c. 237, is sold for taxes or vested in a municipality or 
school board under this Act after April 1, 1951, such sale or vesting shall no 
longer include mining rights but only surface rights. With some minor excep- 
tions realty and business taxes are now payable to municipalities by public 
utilities as if they were ordinary commercial companies. 


Cuance or NaME AMENDMENT AcrT, 1952 (c. 7).—S. 2(1) of the principal 
Act forbids change of name except under the Act but no penalty is provided. 
A new offence including a specific penalty is created by the amendment pro- 
hibiting anyone who has been refused a change of name under the Act from 
using such name. 


Companies AMENDMENT Act, 1952 (c. 10).—Under the present Act, the 
Lieutenant-Governor-in-Council could only revoke the charter of a corporation 
incorporated by letters patent; this amendment authorizes the termination of 
corporate existence for all corporations. In 1950, the federal provisions with 
respect to investments by insurance companies were revised and enlarged 
(Statutes of Canada, 1950, c. 28, s. 9). This amendment brings the Ontario 
provisions respecting permissible investments for Ontario incorporated insurers 








108 THe University or Toronto Law JouRNAL 


into line with the federal revision. In particular, investment in income-pro- 
ducing real estate is now permitted, subject to safeguards and up to a maximum 
of 5 per cent of the total assets of the insurer. Investment in common shares 
is limited to 15 per cent of the total assets of the insurer. The Act came into 
force on proclamation, July 1, 1952. 


CONSERVATION AUTHORITIES AMENDMENT AcrT, 1952 (c. 11).—In Cresswell 
v. The Etobicoke-Mimico Conservation Authority, [1951] O.R. 197, the Court 
of Appeal held that the Authority established under the principal Act was in 
fact a board of arbitrators and must act as such. The amendment attempts to 
clarify that their function is advisory only and the claimant can have the matter 
finally determined by the Ontario Municipal Board. 


CONVEYANCING AND LAW OF PROPERTY AMENDMENT Act, 1952 (c. 12). 

MortTGAGEs AMENDMENT ACT, 1952 (c. 61). 

PaRTITION AMENDMENT Act, 1952 (c. 74). 

VENDORS AND PURCHASERS AMENDMENT AcrT, 1952 (c. 110).—Applications 
under the above Acts for liens on land for improvements made under mistake 
of title, modification or discharge of any covenant or condition annexed to or 
running with the land, discharge of mortgage by the court, partition and appli- 
cations between vendor and purchaser were formerly within the sole jurisdiction 
of the Supreme Court. These amendments now give concurrent jurisdiction to 
the county or district court in which the land is situate, subject to removal to 
the Supreme Court. 


Corporation Tax AMENDMENT AcT, 1952 (c. 13).—The amendment 
brings Ontario practice into line with The Income Tax Act (Canada) as re- 
gards depreciation. Provision is also made for allowance for taxes payable to 
a province, state, or country outside Ontario if such province, state, or country 
should impose income taxes on Ontario companies but does not do so by 
reason of agreement with the government of Canada. 


Crown Timer Act, 1952 (c. 15).—This Act consolidates and repeals the 
Crown Timber Act, The Cullers Act, The Forest Management Act, The Forest 
Resources Regulation Act, The Forestry Act, The Mills Licensing Act, The 
Provincial Forests Act, The Pulpwood Conservation Act. Administrative prac- 
tices are brought up to date and better protection provided for Crown timber. 
The Act was proclaimed April 1, 1953. 


DeEPENDANTS’ RELIEF AMENDMENT Act, 1952 (c. 20).—The amendment 
clarifies the procedure in cases under the Act by confirming the principle in 
Re Martin, [1951] O.W.N. 689, adopting the practice and procedure of the 
Surrogate Court, including appeal. 


DisaBLep Persons’ ALLOwANCEs AcT, 1952 (c. 22).—This is a new Act 
to provide financial assistance to persons permanently and totally disabled. 
The Act was proclaimed July 1, 1952. 


Dower AMENDMENT Act, 1952 (c. 24).—The amendment permits court 
applications to dispense with a bar of dower in dealing with land where (i) 
husband and wife are living apart; (ii) where the whereabouts of the wife is 
unknown; and (iii) where the wife is of unsound mind and confined as such 
in a hospital. The former provisions were limited only to the third class and 
also to cases where husband and wife were living apart in circumstances dis- 
entitling the wife to alimony. 
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Episte Or Propucts Act, 1952 (c. 26).—This is a new Act regulating the 
sale of edible oil products in Ontario and of particular importance in dealing 
with oleomargarine. The Act is to come into force on proclamation. 


Evipence AMENDMENT AcrT, 1952 (c. 28).—This amendment enlarges the 
class of persons before whom oaths may be taken out of Ontario to cover most 
Canadian diplomatic and consular officials outside Canada. It is in line with 
the pattern recommended by the Department of External Affairs and adopted 
by the Conference of Commissioners on Uniformity of Legislation in Canada. 


Heactu oF Live Stock Act, 1952 (c. 35).—This is a new Act designed to 
assist the Minister of Agriculture in the control of diseased live stock. 


INSURANCE AMENDMENT AcT, 1952 (c. 41).—The prohibition against 
fraternal societies issuing annuities or endowment or term insurance is removed, 
as is the ceiling of $10,000 on death benefits for such societies. This brings the 
Ontario Act into line with the amendments to the Canadian and British 
Insurance Companies Act, Statutes of Canada, 1950, c. 28. 


Jurors AMENDMENT Act, 1952 (c. 46).—The right to a special jury is now 
abolished. 


Lanp TitLes AMENDMENT AcrT, 1952 (c. 49).—Possessory title to land can- 
not be acquired under the land titles system. The amendment removes some 
doubt by extending this to prohibit the acquisition of any right or interest in 
land by possession. All cautions now expire five years after registration and 
may be removed from the register. Conditions or covenants running with or 
annexed to the land for a fixed period may be removed by the Master of Titles 
after ten years from the expiration of such period. 


Mecuanics’ Lien AMENDMENT AcT, 1952 (c. 54).—S. 3 of the principal 
Act requires builders and contractors to hold in trust all moneys received by 
them on account of the contract price until labour and materials are paid for; 
the amendment now provides a penalty for non-compliance. The period for 
filing a lien is extended from thirty to thirty-seven days. Where a contract is 
under the supervision of an architect, the owner is required to “hold back” 
for thirty-seven days upon each subcontract certified to be completed, instead 
of waiting for the complete termination of all work before paying any sub- 
contractors and such payments shall operate pro tanto as a discharge of the 
lien. Every contract is amended to conform with the provisions of the Act 
requiring a thirty-seven day “hold-back.” The supply man now has a right 
to remove his materials, when unpaid, without a court order. 


Moruers’ ALLowances Act, 1952 (c. 62).—The Act is revised completely, 
retaining the same principles as heretofore. The Commission is replaced by a 
Director. Maximum age of children for whom allowance is paid is increased 
from sixteen to eighteen. An allowance in respect of an incapacitated husband 
is continued so long as an allowance is being paid with respect to any child. 


Municipa, AMENDMENT AcT, 1952 (c. 63).—The Act is again amended in 
many details. Municipalities may now erect parking garages. Television an- 








110 Tue University oF Toronto Law JOURNAL 


tennae and structures, driving schools, motor vehicle or motorcycle racing, and 
the sale of newspapers on the streets may be regulated. Municipalities may 
prohibit motor vehicles or motorcycle racing, the use of trailers for human 
habitation for more than sixty days, and the taking of magazine subscriptions 
upon the streets. 


MunicipaL Tax AssIsTANCE Act, 1952 (c. 66).—This is a new Act author- 
izing the payment to the municipality of the equivalent of realty, business, and 
local improvement rates in respect of properties owned by the Crown in right 
of Ontario, or by a Crown agency (not including The Hydro Electric Power 
Commission, which is covered under c. 77 as an amendment to The Power 
Commission Act) except for properties which would be exempt even if not 
owned by the Crown. 


PLANNING AMENDMENT ACcT, 1952 (c. 75).—The Act is amended in several 
respects to clarify and enlarge the powers of planning authorities. The munici- 
palities are now given power in relation to the redevelopment of unsuitable 
areas including the acquisition and sale of land with respect to such areas and 
the erection and sale of buildings thereon. 


PROCEEDINGS AGAINST THE Crown Act, 1952 (c. 78).—Under this Act 
most immunities and privileges enjoyed by the Crown, in respect of suit by 
private citizens, are removed and the Crown or a corporation of the Crown 
may be sued as of right including a claim founded in tort subject to the limita- 
tions in the Act. The action is instituted in accordance with the rules of court 
and The Judicature Act or The County Courts Act, as the case may be. The 
Crown may refuse to produce a document or to answer a question on the 
ground that the production or answer could be injurious to the public interest. 
Trial is to be without a jury. No injunction, specific performance, or order for 
recovery of property shall be granted against the Crown or, in certain circum- 
stances, Crown servants, but the court may make an order declaratory of the 
rights of the parties. Default judgment against the Crown may be entered only 
by leave of the Court on notice to the Crown. No execution or attachment 
shall be issued against the Crown. This Act does not affect The Corporations 
Tax Act, The Highway Improvement Act, The Highway Traffic Act (Part 
XIV), The Income Tax Act (Ontario), The Land Titles Act as to claims 
against the Assurance Fund, The Logging Tax Act, The Succession Duty Act, 
and The Workmen’s Compensation Act. This Act is to come into force on 
proclamation. 


Rea Estate anp Business Brokers AMENDMENT AcT, 1952 (c. 90).— 
Under the principal Act, no listing agreement is valid unless specified to expire 
on a date set out in the agreement. The amendment adds as another condition 
of validity, that a true copy be delivered to the person who has signed the 
agreement immediately after execution. 


Security TRANSFER Tax AMENDMENT Act, 1952 (c. 97).—In order to 
cover the whole field of security transfers, the amendment adds a fifth taxable 
category covering payments made in Ontario consequent upon the transfer of a 
security executed outside Ontario. 


Succession Duty AMENDMENT AcT, 1952 (c. 102).—Religious organiza- 
tions carrying on their work across Canada are exempt from duty under earlier 
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legislation. The amendment extends the exemption to educational organiza- 
tions carrying on their work across Canada. Payments may now be made not 
exceeding $1,500 under any pension plan, without the consent of the Treasurer 


of Ontario, where payment is made to or for the benefit of any member or 
members of the family of the deceased. 


WorKMEN’s COMPENSATION AMENDMENT Act, 1952 (c. 114).—The Act 
is clarified to ensure that apprentices and learners are covered. Any private 
person required to assist in any arrest is deemed to be an employee of the Crown 
for the purposes of the Act at his own earnings but in any case not to be less 
than $15 per week or more than $4000 per annum. 


J. S. Mipantx 
Toronto 


QUEBEC 
1952: 1-2 Eliz. 11; Acts passed, 169; Public, 66; Private, 103 


AcricuLTuRE.—C. 5 enables the Farm Credit Bureau to grant loans to 
farmers on up to 75 per cent of value instead of 65 per cent. 


ARCHITECTS.—To qualify as members of the Association of Architects in the 
province one must now be a Canadian citizen (c. 56). 


Bar.—C. 53, amends R.S.Q. 1941, c. 262, to recognize the University of 


Ottawa as giving a regular law course permitting admission to the Bar of the 
province. 


Censorsuip.—C., 17 gives the Board of Cinema Censors power of censorship 


over televised films and shows and requires the submission of all films to the 
Board before showing. 


Cope or Civit Procepure.—C. 18 amends the Code to require a party to 
have an interest of $400 or more in an action in order to appeal; heretofore 
there was a right of appeal when the total amount involved in the action was 
$200 or more. Service on attorneys can no longer be made on Saturday. 


Companiges.—C. 57 amends the Special Corporate Powers Act, R.S.Q. 1941, 
c. 280, to provide that public utility companies in registering deeds concerning 
transmission lines, etc. need no longer mention every lot number but need only 
mention the cadastral names of cities, towns, or other divisions. 

C. 58 amends the Quebec Companies’ Act R.S.Q. 1941, c. 276, to permit the 
Lieutenant-Governor to appoint a person to sign any document which he him- 
self is authorized to sign under the Act. The amendment also lists additional 
ancillary powers which need not be mentioned in letters patent. 

C. 59 amends the Act to provide for the appointment of arbitrators in the 


case of equality of votes among shareholders in family corporations. In these 
cases, the chairman shall not have a casting vote. 


ConstTiTuTIONAL Law.—C. 4 gives the Lieutenant-Governor-in-Council 
power to appoint a Royal Commission to study constitutional questions, to 
recommend steps to safeguard the rights of the province, and to study en- 


croachments by the federal government in the field of taxation and the results 
of such encroachments. 
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Courts, Circurr.—C. 29 amends the Courts of Justice Act, R.S.Q. 1941, 
c. 15, to abolish the circuit court and transfer its remaining functions to the 
magistrate’s court. 


Courts, Recorpers (c. 52).—Recorders and recorders’ courts are now to 
be called municipal judges and municipal courts. 


Dairy Inpustry.—C. 12 amends 13 Geo. VI, c. 44, to decree the seizure of 
all margarine or other butter substitutes manufactured, sold or possessed in 
the province and the seizure and confiscation of any vehicle used for their 
transportation. 


Epucation.—C. 34 amends R.S.Q. 1941, c. 59, to permit the secretary- 
treasurer of school corporations in cities or towns to sell properties for non- 
payment of school taxes. 


Evections.—C. 31 gives the magistrate’s court sole jurisdiction over cases 
of controverted elections. 

By c. 32, the Election Act, 9 Geo. VI, c. 15, is substantially modified in part 
as follows: the period between the issue of a writ for election and voting is 
increased from 46 to 63 days; candidates in all districts will be nominated on 
the fourteenth day before election day; the delays for correcting and revising 
electoral lists and posting of lists are altered; there shall now be only one 
enumerator for each polling subdivision, to be appointed by the deputy return- 
ing officer; deputy returning officers are to be appointed by the chief returning 
officer on the recommendation of the government candidate and poll clerks 
are to be appointed on the recommendation of the official opposition candi- 
date; the revision of lists shall be made by two revisors each appointed by the 
deputy-returning officer, one on the recommendation of the Premier and one 
on that of the Leader of the Opposition; in case of disagreement between re- 
visors the question shall be settled by the deputy returning officer; citizens by 
naturalization must, if requested, produce a certificate of citizenship or 
naturalization to be included on the list and to vote; the proceedings of all 
election officers are removed from the application of the prerogative writs; 
district magistrates shall have exclusive jurisdiction, without appeal, in all 
election matters. 

C. 63 amends 15-16 Geo. VI, c. 20, to provide that a person convicted of 
an act punishable by two years’ imprisonment is barred from becoming a 
candidate for election to the Legislature for life. 


Fish anp Game.—C. 47 prohibits commerce in meat of deer, moose, or 
caribou under penalty of $50 to $300 or, in default of immediate payment, 
eight days’ to two months’ imprisonment. 


Lapour Retations.—C. 15 amends R.S.Q. 1941, c. 162A, to prohibit 
appeals from decisions of the Labour Relations Board or any council of arbitra- 
tion to the Superior Court by the writs of quo warranto, mandamus, certiorari, 
prohibition, injunction, or by direct action. 


LecisLtature.—C. 37 enacts that no member of the Senate or House of 


Commons or candidate for election to the latter shall be a member of either 
provincial house. 


Mines.—C. 49 amends R.S.Q. 1941, c. 196, to restore to the Crown, upon 
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the sale of any land by the authority of justice, mining rights granted with 
the sale of land prior to 1880. The Act is also amended to give the holder of 
mining concessions the right to expropriate, upon the approval of the Lieu- 
tenant-Governor-in-Council, in order to drain water covering his mining land. 


Motor VenicLtes.—C. 13 amends the Motor Vehicles Act, R.S.Q. 1941, 
c. 142, to require driving and competency tests for applicants for driving 
licences and for motor mechanics. These tests are to be established by the 
Lieutenant-Governor-in-Council. This Act also revises maximum speed limits 
in cities, towns, special zones, and on certain types of roads and provides for 
the automatic suspension of driving permits upon condemnation for driving 
under the influence of drink. The Act also provides for the seizure and confisca- 
tion of motor vehicles by pronouncement of the court for the violation of 
regulations respecting the size and weight of heavy vehicles on roads during 
the spring thaw. 


NortariaL Act.—C. 54 enacts a new code governing the profession and body 
of notaries. 


OrriciaL Pusiications.—C. 3 enacts that henceforth all documents re- 
quired by law to be published shall be published in the Quebec Official Gazette. 


PuHarmacy Act.—C, 55 amends the Quebec Pharmacy Act, R.S.Q. 1941, 
c. 267, to lay down new qualifications for admission to pharmacy; to prevent 
the word “pharmacy” being associated with a name other than that of the 
proprietor; to prohibit one person from operating more than one pharmacy 
and requires pharmacists to be Canadian citizens. 


RENTAL ADMINISTRATION.—C. 9 substantially modifies the procedure to be 
followed in disputes between landlords and tenants brought before the Rental 
Commission. 


Succession Duties.—C. 45 amends the Succession Duties Act, R.S.Q. 
1941, c. 80, to apportion exemptions on small estates between property situate 
within and without the province; to clarify and strengthen the provisions 
setting out the dispositions of property deemed to be transmitted owing to 
death and concerning insurance proceeds dutiable; to extend the exemption 
of $1,000 to $2,000 for donations made during the lifetime of the deceased to 
any one donee in any one year; to prohibit transfer of property which might be 
assimilated to a transmission by death (as well as property forming part of the 
estate) until a release has been obtained. 


Summary Convictions.—C. 42 amends R.S.Q. 1941, c. 29, to permit the 
allegation of previous convictions in a complaint or information for the same 
offence and permit the same to be proved in those offences where different 
penalties apply according to whether the offence is a first or a subsequent one. 


TRANSPORTATION.—C. 16 sets up a new Department of Transportation and 
Communications for the supervision and carrying out of the Motor Vehicles 
Act concerning routes for the conveyance of passengers and goods by railway, 
tramway, navigation, and air, distribution by means of pipe lines of petroleum, 
gas, or water (excepting municipal waterworks) . 


Joun B. Craxton 
Montreal 








Tue University oF Toronto Law JOURNAL 


WESTERN PROVINCES 
(a) Alberta 
1952: 1 Eliz. II: Acts passed, 111; Public, 107; Private, 4 


ALBERTA ACADEMY.—Provision is made (c. 2) “to encourage cultural de- 
velopment in Alberta by creating an Academy which will give recognition and 
honour to significant achievement in the arts or humanities by electing worthy 
persons to membership in the Academy” which is to consist of (a) those per- 
sons (unlimited in number) appointed as electors by an Arts Executive repre- 
sentative of a number of boards, including visual arts, drama, music, library; 
and (b) those persons elected as members by the electors and members. The 
Arts Executive may receive, hold, and administer gifts of property on behalf 
of the Academy. Bursaries, scholarships, fellowships, and grants to encourage 
interest in the arts or in aid of development of cultural programmes may be 
made. 


ANATOMICAL SPECIMENS.—The University Act had provided for the hand- 
ing over by undertakers of unclaimed bodies, which would otherwise require 
burial at public expense, to the University of Alberta upon demand. Likewise 
upon demand, keepers of public hospitals and penal, corrective, eleemosynary, 
or public institutions receiving provincial financial assistance were required to 
turn over bodies unclaimed within a reasonable time. The provision indicated 
above by italics is now repealed. In addition, a personal representative or 
other person (other than an undertaker) having lawful possession may now 
turn over any body to the University for anatomical purposes unless (a) to his 
knowledge the deceased person expressed “his desire either in writing at any 
time during his life, or verbally in the presence of two or more witnesses during 
[his last] illness” that his body should not undergo such anatomical examina- 
tion, or (6) the surviving spouse “or any known relative of the deceased person 
requires the body to be interred without such examination” (c. 98). 


Arcuitects.—This professional legislation (c. 5) is no longer applicable 
to private residences. This follows a somewhat similar relaxation of the pro- 
fessional monopoly noted for Manitoba last year (see (1952) 9 University of 
Toronto Law Journal 337-8). In addition, the examination of candidates for 
admission is now placed under the control of the University of Alberta. On 
the other hand, express provision is made to prohibit approval of any plans 
for erection or alteration of most public buildings and of any building with 
floor space in excess of five thousand square feet unless signed by a licensed 
architect (new s. 21); use of the term “architect” and holding oneself out or 
practising as an architect are prohibited except to licensed architects (s. 24). 
It is an offence for an architect who charges a fee for supervision of construc- 
tion to fail to exercise such supervision. A qualified exemption from s. 21 in 
favour of registered professional engineers is provided. In prosecutions, the 
burden of proving that a person is a licensed architect “shall rest upon the 
accused.” 


ATTACHMENT OF Dests.—Civil servants may not have sums owed to them 
by the Crown attached unless the sum owed exceeds, in the case of a single 
person, $75, and in the case of a married person, $120, and then only to the 
extent of the excess (c. 16). 
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Bits oF SALE AND ConpDITIONAL SALE AGREEMENTS.—The central filing of 
agreements, provided for with respect to motor vehicles in 1951, is extended to 
aircraft, trailers and oil well-drilling equipmeni (cc. 7, 17). Chattels subject 
to a mortgage or conditional sale agreement at the time of permanent removal 
into Alberta are governed by new legislation whereby failure to register a copy 
of the agreement or mortgage causes loss of the mortgagee’s or conditional 
vendor’s rights as against creditors and subsequent purchasers or mortgagees 
under the grantor in good faith and for value without notice. 


BLIND AND Otp AcE ALLOWANCES.—Provision is made (cc. 8, 66) for an 
agreement with Canada under which Canada will pay Alberta sums in respect 
of allowances paid by Alberta to blind or old age persons (defined in federal 
legislation), the amount of federal contribution not to exceed 75 per cent 
(50 per cent in the case of old age allowances) of $40 monthly or of the amount 
of the allowance paid by Alberta monthly, whichever is the less. Payments by 
Alberta are to be made by the Alberta board, which is to determine eligibility. 
All payments by the board cease if Canada discontinues its contributions, or 
fails to carry out the terms of the agreement. If Canada amends its legislation, 
power is given to amend this provincial legislation by order-in-council “in any 
manner that may be deemed necessary, in order to adopt and make effective in 


Alberta any or all of the provisions that have been amended, substituted or 
added.” 


CorporRaTION INCOME Tax.—Provision is made to include in the income 
of a bank the amount by which, in the opinion of the provincial Treasurer, the 
aggregate “of amounts that . . . are set aside or reserved by way of write-down 
of the value of assets or appropriation to contingency reserves or contingent 
accounts for the purpose of meeting losses on loans, bad or doubtful debts, 
depreciation” or other contingencies is in excess of the reasonable requirements 
of the bank. The legislation is retroactive to 1949. Certain other detailed 


amendments are made. The Act brings the legislation into line with federal 
legislation. 


Courts.—Two new courts with province-wide jurisdiction are created—the 
Family Court (c. 32) to administer such adult matters arising out of main- 
tenance orders, school attendance, neglect of children and certain forms of 
vagrancy, neglect, assault, and other charges suitably tried in the Family Court 
as the Lieutenant-Governor-in-Council determines, and the Juvenile Court 
(c. 42) having the jurisdiction imposed under the federal Juvenile Delinquents 
Act. Judges of both courts are appointed by the Lieutenant-Governor. No 
qualifications are laid down. In addition, under the Juvenile Court Act, every 
supreme court and district court judge and police magistrate is ex officio a 
judge of the Court “but is not required to act in such capacity unless willing 
to do so.” Provision is made for clerks, probation officers, and detention and 
foster homes. Municipal liability is imposed for (a) court facilities, (b) the 
expenses, maintenance, and support of a child, resident in the municipality and 
charged as a delinquent, from the date of apprehension and as long as the child 
remains in custody, whether of a children’s aid society or of a foster home or 
institution. The Court is empowered to determine questions as to the liability 
of a municipality. Earlier juvenile court legislation is repealed. 


DomMINION-PROVINCIAL FINANCIAL AGREEMENT.—Authority is given (c. 92) 
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to the Treasurer to enter into an agreement with Canada providing for the 
suspension of personal income taxes, corporation taxes, and succession duties 
for the period of five years, ending in December 1956 (March 1957 for suc- 
cession duties) in consideration of annual sums to be paid by Canada to 
Alberta. Power is also given to the Treasurer to agree to amendments from time 
to time. 


Hicuway Trarric.—The speed limit outside cities, towns, and villages, 
which stood at forty miles an hour in 1942 and was raised to fifty-five (forty- 
five at night) in 1948, is raised (c. 101) to sixty, day or night. The councils 
of towns and villages may fix the minimum speed limits at a maximum of not 
less than twenty-five miles. The licence to drive of any person convicted under 
the Criminal Code of the offence of driving while his ability to drive is impaired 
by alcohol or drugs is automatically suspended for two months for a first offence 
and one year for a second or subsequent offence. 


HospitTaLs.—Free maternity hospitalization for women residents of Alberta 
and their children (for twelve days) disappears as a statutory provision, to be 
replaced by a grant in such cases as is agreed upon between an individual 
hospital and the Minister (c. 50). 


MAINTENANCE Orpers.—The legislation of 1947 providing facilities for 
enforcement of “foreign” maintenance orders is clarified. A reciprocating state 
is now to be determined by the Lieutenant-Governor-in-Council and is no 
longer dependent upon a statute of the United Kingdom (c. 49). 


Mines AND Minerats.—The Right of Entry Arbitration Act, 1947, is re- 
enacted (c. 79) in substantially the same form. Changes include (a) a pro- 
vision that the board, set up under the Act to regulate rights of entry to the 
surface by persons having the right to minerals, shall have “such further powers 
and duties as may be determined by the Lieutenant Governor in Council” 
(s. 8); and (6) a declaration that no grant of mineral rights (before or after 
the commencement of the new Act) shall give the grantee a right of entry 
unless the grant “provides for a specific, separate sum in consideration for 
the right of entry” (s. 10). 


Nurses.—No liability attaches to a municipal nurse or the municipality 
engaging her by reason of “an act of a preventative or emergent treatment 
nature done in good faith by the municipal nurse in performing the duties re- 
quired of her under” the Nursing Service Act (c. 64). 


Pipe Lines.—The legislation is rewritten in much more detail, especially 
the power of expropriation. It is an offence for any person who “embarrasses 
construction, completion . . . of any pipe line.” 


PROFESSIONAL TRAINING.—The admission examinations for chartered ac- 
countants (c. 10) and architects (c. 5) are now brought under the control 
of the University. (Law, medicine, dentistry and pharmacy were brought under 
last year: (1952) 9 University of Toronto Law Journal 333.) Chiropodists are 
now governed by a professional-type statute (c. 12) providing for registration, 
after examination, of chiropodists, a board of examiners (not the University) , 
and a council with disciplinary powers (appeal lies to a Supreme Court judge) 


It is not apparently an offence for an unregistered person to practise chiropody; 
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he may not however hold himself out as a registered chiropodist. Very similar 
legislation appears for naturopaths (drugless practitioners) except that here 
it is an offence to practise without being registered (c. 61). 


Pusiic Uti.ities.—Power is given to any company operating under the 
Water, Gas, Electric and Telephone Companies Act to expropriate with the 
consent of the Minister rights of way in rural areas for its mains, pipes, poles, 
etc., if the company is unable otherwise to acquire such right of way. Arbitra- 
tion is provided in cases where the parties cannot agree on compensation. 


StaLLions.—The Stallion Enrolment Act, 1949, c. 96, which provided for 
enrolling of stallions (see (1950) 8 University of Toronto Law Journal 400) 
is repealed (c. 88). 


Statute Law.—A new revision of the statutes is provided for by c. 78. 


Wipows’ Pensions.—Pensions of forty dollars a month are provided for 
widows between the ages of sixty and sixty-five on a means test basis (total 
annual income including pension not to exceed $720). Residence in Alberta for 
the greater part of the three years preceding application and in Canada for 
“fifteen years” as defined is required (c. 105). 


WorKMEN’s CoMPENSATION.—Substantial amendments are made, covering 
such matters inter alia as employees who are members of the employer’s family, 
accidents outside the province, compensation to common law wives and in 
respect of children under eighteen attending academic institutions, and re- 
marriage of a widow receiving compensation. 


(b) British Columbia 
1951: 16 Geo. VI, Second Session 
Acts passed, 4; Public, 3; Private, 1 


Buinp AND Otp AcE ALLOWANCES.—Provision whereby the Liecutenant- 
Governor-in-Council might enter into agreements with Canada with respect 
to these allowances is made (cc. 1, 2). 


1952: 1 Eliz. II: Acts passed, 19; Public, 15; Private, 4 


ConsuMeR Crepit.—This legislation (see (1948) 7 University of Toronto 
Law Journal 518) is extended to 1953 (c. 1). 


Courts.—The size of the Supreme Court is increased from seven to eight 
judges (c. 2). 


DoMINION-PROVINCIAL FINANCIAL AGREEMENT.—Provision largely similar 
to that in Alberta is enacted (c. 5). Amendments, also similar to those in 
Alberta, are made to the Corporation Tax Act (c. 13). 


MArRGaARINE.—The legislation of 1949 (see (1950) 8 University of Toronto 
Law Journal 403) is amended by c. 9 to remove the prohibition on the colour- 
ing of margarine. 


Taxation Act.—This legislation imposing a tax on land and improvements 
in unorganized territory provides a basis of assessment of pipe lines as im- 
provements (c. 14). 
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(c) Manitoba 
1952: 16 Geo. VI and 1 Eliz. II 
Acts passed, 83; Public, 65; Public Municipal, 17; Private, | 


BLIND AND Otp AcE ALLOWANCES, DOMINION-PROVINCIAL AGREEMENTS, 


Corporation Tax.—Legislation largely similar to that noted for Alberta is 
enacted by cc. 5, 46, 58, 59. 


Cuitp We.Fare.—The adoption provisions of this legislation are amended 
to provide that where the person, to whom custody of a child has been awarded 
following a divorce, remarries, that person shall be deemed the guardian of 
the child for purposes of adoption by himself and his new spouse (c. 7, s. 7). 


Coat oF ARMS AND FLorAL EmsB_LemM.—The use of the coat of arms is re- 
stricted. The crocus is made the floral emblem of the province (c. 10). 


EMERGENCIES.—The legislation of 1951 (see (1952) 9 University of Toronto 
Law Journal 338) is replaced (c. 8) by a new statute entitled The Civil De- 
fence Act. The proclamation of the existence of the emergency may now, in 
the absence of the Lieutenant-Governor and of the Administrator, be issued 
by the President of the Council. Such proclamation shall “have the same force 
and effect as a Royal Proclamation” even without the signature of the Lieu- 
tenant-Governor or the Administrator. In the absence of the Council, the 
Lieutenant-Governor, Administrator, or any member of Council may over his 
own signature issue the proclamation. Powers comparable to those given in 
1951 upon issuance of the proclamation are given to the Lieutenant-Governor- 
in-Council (but not, apparently, to those other persons empowered to make 
the proclamation in the absence of the Lieutenant-Governor-in-Council). Pro- 
vision is made for the setting up of civil disaster plans under a Civil Defence 
Co-ordinator and power is given to municipalities to adopt such plans. Except 


as noted the provisions of the former legislation are largely continued. There 
is no expiry date for this statute. 


FLoop Controt.—A Dyking Commissioner is given power to regulate dykes 
and pumping stations in the Greater Winnipeg area, and to order the sani- 


tation authority or the municipality involved to make such repairs or con- 
structions as he thinks proper (c. 16). 


GaRNISHMENT Act.—This legislation is amended (c. 26) to bind not only 
debts (including wages) owing from the garnishee to the debtor at the date 
of service, but also those accruing due “within three days after service.” The 
exemptions for wages are defined on the basis of $125 and $75 for each month. 


Hicuway Trarric.—Power is given to the registrar to suspend the regis- 
tration of any motor vehicle in respect of which the municipal chief constable or 
provincial head of the R.C.M.P. states in writing that he has reason to believe 
the vehicle is mechanically unfit to be driven on the highway or is not properly 
equipped as required by statute. Registration shall not be restored until a 
qualified mechanic certifies mechanical fitness or compliance (c. 31). 


INTESTATE SuccEssion.—The uniform provision respecting inheritance by 
illegitimate children enacted by the Uniformity Conference is adopted in place 
of the former somewhat modified form of this provision (c. 14). 


Jurires.—Women are now eligible for jury duty, but may claim exemption 
for a period of a year from the time of summons for duty (c. 37). 
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(d) Saskatchewan 
1951: 16 Geo. VI, Second Session 
Acts passed, 4; Public, 4 


BLInp AND Otp Ace ALLowances.—Legislation largely similar to that of 
Alberta is enacted by cc. 2, 3. Power to the province to grant supplemental 
allowances to such recipients as the province may determine is granted by an 


amendment to the Social Aid Act (c. 4). 


1952: 1 Eliz. II: Acts passed, 114; Public, 109; Private, 5 
Apoption.—Adoptions by way of agreement prior to May 1, 1922, are made 
absolute and the child is deemed to have been adopted in accordance with the 
adoption legislation (c. 95, s. 6). 


Crepir Unions.—Provision is made for a Credit Union Mutual Aid Fund to 
protect and stabilize credit unions in financial difficulties and to assist in pay- 
ing losses suffered by members of credit unions in liquidation, should the 
credit unions desire the establishment of such a fund. The fund is to consist 
of annual assessments on credit unions not exceeding 5 per cent of the union’s 
surplus to be continued until the fund reaches | per cent of total assets of all 
credit unions (c. 47). 


Crown Proceepincs.—The legislation drafted by the Conference of Com- 
missioners on the Uniformity of Legislation in 1950 is adopted (c. 35) with 
certain modifications. The legislation is deemed always to have been in effect 
(s. 7) and therefore applies to claims arising before the Act is proclaimed. 
The consent of an officer of the Crown where formerly required is no longer 
needed in actions against an officer of the Crown or a Crown corporation. 
The provision of the uniform Act excluding juries is not adopted. Otherwise 
the uniform Act is fully accepted as is the recommendation in a note to the 
uniform Act that the Contributory Negligence Act be made applicable to 
actions by and against the Crown (c. 39). The Crown is to sue and be sued 
in the name of “The Government of Saskatchewan.” 


DoMINION-PROVINCIAL AGREEMENT AND Corporation Tax.—Legislation 
similar to that of Alberta is enacted by cc. 29, 30. 


EpucaTion.—The Teacher Tenure Act (c. 68) provides that a notice of 
dismissal given at the end of an academic year to a teacher of more than two 
years’ standing shall be in writing and shall state the reasons for dismissal. 
The teacher has a right of audience before the school board and a right of 
appeal to the Minister for the appointment, in the discretion of the Minister, 
of a conciliation board. The parties may agree in advance of the hearing that 
the board’s findings be binding. 


Exections.—The hours during which a polling booth is open may be cut 
by the returning officer to four in any particular polling place if in his opinion 
all votes can be cast in that place in four hours. Either morning or afternoon 
may be used (c. 8). 


Eguat Pay Act.—No employer shall discriminate solely on a basis of sex 
between his male and female employees by paying the latter at a rate less than 
that paid to the former for work of a comparable character done in the same 
establishment (c. 104). 
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GOLDEN JuBILEE.—Provision is made for the celebration of the province’s 
golden jubilee in 1955. Plans are to be in the hands of a corporate committee 
appointed by the Lieutenant-Governor-in-Council. In addition to public funds 
voted to the committee, it may receive contributions from any source and ex- 


pend them on jubilee objects. The legislation is to be brought into force by 
proclamation (c. 3). 


Hicuway TraFrFic.—A retroactive power in the Minister to erect stop signs 
at approaches to provincial highways is given by c. 15. 


INsuRANCE.—The automobile insurance legislation is rewritten (c. 23). 
Certain principles are continued. No motor registration is complete unless an 
application for insurance under the Act has been approved. Any applicant 
may be required to pay initially and at any time after the issue of a certificate 
a premium above the basic rate or a premium in addition to that already paid 
if in the opinion of the government insurance office the owner or operator 
“unduly increases the danger to the public” (s. 6). The insurance office has 


full discretion to determine extra rates under section 6, subject to an appeal 
to a Rates Appeal Board. 


INTESTATE SuccEssion.—The revision recommended in 1950 to the draft 
uniform legislation, as noted last year for Manitoba (see (1952) 9 University 
of Toronto Law Journal 339-40) is enacted (c. 43). 


MAINTENANCE Orpers.—The definition of “reciprocating state” in the 


enforcement legislation is enlarged (c. 37) to cover any state or territory that 
is declared a reciprocating state under s. 12, which is rewritten. 


MunicipaL Apvisory CommMission.—This commission is created to advise 
the Minister of Municipal Affairs upon any matter referred to it by him, and 
may conduct research in municipal matters, make recommendations to muni- 
cipal authorities or to the Minister. 


Om anv Gas.—Conservation legislation provides for an Oil and Gas Con- 
servation Board to have such powers as the Minister gives it with a view to 
conservation of natural resources. All drilling and production is under licence. 


Large powers to regulate by order are given to the Minister and to the Lieu- 
tenant-Governor-in-Council (c. 88). 


Pou.ttry Branpinc.—Branding of poultry is now regulated by registration 
of brands on a three-year renewable basis and by punishment of any branding 
with an unrecorded or improper brand (c. 73). 


ProFessions.—The Medical Profession Act is amended to admit persons 
qualified by the law of the Republic of Ireland (c. 84). 

Statute Law.—A revision of the statutes as of 1953 is authorized (c. 4). 

Unriversity.—In the event of a vacancy in the office of chancellor, the vice- 


chancellor shall act until the next annual senate election when the vacancy 


shall be filled. This legislation replaces a requirement that a special election 
be held forthwith (c. 63). 


Grtsert D. KENNEDY 


Faculty of Law 
University of British Columbia 











REVIEWS OF BOOKS 


De Jure Praedae Commentarius: Commentary on the Law of Prize and Booty. 
By Huco Grotivs. Vol 1. A Translation of the Original Manuscript of 
1604. By G. L. WituiaMs, with the collaboration of W. H. Zeype.; preface 
by G. Fincu. Vol II. A Collotype Reproduction of the Original Manuscript 
in the Handwriting of Grotius Belonging to the State University of Leyden. 
Publications of the Carnegie Endowment for International Peace, The 
Classics of International Law, no. 22; edited by J. B. Scorr. Oxford: At 
the Clarendon Press [Toronto: Oxford University Press]. 1950. Pp. xxiv, 
438; 163. $17.00 the set. 


THESE two volumes are the last in the series entitled “The Classics of Inter- 
national Law” which was undertaken by the Carnegie Institution of Washing- 
ton in 1906 at the suggestion of the late Dr. James Brown Scott, and later, in 
1917, transferred to the Carnegie Endowment for International Peace. The 
idea behind this proposal and the purposes which it was intended to serve are 
set out in Dr. Scott’s letter, dated November 2, 1906, to Dr. Robert S. Wood- 
ward, President of the Carnegie Institution of Washington, in the following 
terms: 

If international law be looked at historically, it is seen that it falls into 
three great groups consisting, first of the predecessors of Grotius; second, 
Grotius, his life and work; and, third, the successors of Grotius. That the 
knowledge of any one is necessary to the other needs no argument, but it 
is no easy matter for students in America to obtain the necessary materials 
for the scientific and historical study of the sources of international law. 

I have found great difficulty in obtaining any of the works of the pre- 
decessors, and it is impossible for students of international law in our 
various colleges and universities to trace the history of international law 
to its sources. They may, indeed, find extracts from some of the pre- 
decessors in various books of authority, but they cannot, as science de- 
mands, go to the source itself, examine it, and master it. 

Believing, as I do, that international law is a growth just as truly as 
our Constitution is a growth, and realizing the difficulty of obtaining 
these various sources, it seems to me that the Carnegie Institution would 
perform a great service should it publish the texts of the predecessors in 
such shape and form that they might be placed in public libraries and in 
universities and colleges. This would perhaps not popularize international 
law, but it would bring the sources of international law to the people, at 
least to that section of the people that desires to investigate scientifically 
the origin of international law. 

This proposal, as set out in Dr. Scott’s letter, is an interesting illustration 
of the change that has taken place in our society and our world since 1906. 
At that time, we seemed to be progressing in relative stability and security 
toward a world society based upon the ideas and the systems of the law and 
political thought operating in and accepted by the nations and the peoples of 
the Western world, having as its heritage the contributions of Greece, of Rome, 
and of the Christian Church. In that relatively peaceful atmosphere, it was 
natural and proper to turn back to history for guidance and to attach great 
importance to the ideas and the writings of those who had preceded us in the 
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sixteenth, seventeenth, and eighteenth centuries. This, as indicated by the date 
of James Brown Scott’s letter, was the period of The Hague Peace Conferences 
and a period in which it appeared probable, if not certain, that “orthodox”’ 
international law would play an increasingly important role in the settlement 
of international disputes and, more particularly, in the regulation of the con- 
duct of belligerents and neutrals in time of war. 

George Finch, in his preface to the present and last volume in the series, 
notes that the pressure of contemporary events prevented the execution of the 
original plan and that many new and urgent problems in the field of inter- 
national affairs made it necessary for the Trustees of the Endowment to devote 
more of its diminishing income to present-day problems and less to scholarly 
research and publication in the field of the early development of international 
law. The truth of that statement is reflected in the change that has taken place 
in our circumstances since 1906. In some ways, we are probably closer to the 
conditions that prevailed in the time of Grotius than to those of 1906, save 
that in his day his world was a relatively small one, whereas ours consists of 
the totality of all peoples in it. Grotius lived and wrote in a period of cruel 
and ruthless warfare through which ran the intense bitterness of Spanish and 
Dutch nationalism and of Roman Catholic and Protestant ideology and con- 
flict. These produced hatred and devastation and the division of the world on 
a small scale that was not unlike the condition of our own, which is also the 
victim of recurring wars, of conflicting ideologies, and of the tensions, the 
hatreds, and the devastation which accompany them. 

Hugo Grotius is commonly known as “the father” of international law, and 
there seems to have been general agreement throughout the centuries that his 
contribution to international law has been outstandingly significant and im- 
portant. Without belittling that contribution, I have always felt that his repu- 
tation and effectiveness were in part due to the time and the conditions in 
which he wrote. The relations of nations were at such a low ebb and so destruc- 
tive of life and welfare that some improvement was essential if human beings 
and the remnants of European civilization were to survive. When Grotius 
proposed his plans for the regulation and limitation of warfare and for the 
settlement of disputes, they did suggest that there was hope for a better world, 
and in due course they provided men and nations with the incentive to patch 
up their shattered society. Grotius himself was and is a most interesting human 
being, whether one considers him as the boy prodigy, the scholar and jurist, 
or whether one thinks of him as a typical product of the best in his world. But, 
as this is a book review rather than a biography of Grotius, I must leave that 
tempting topic. 

The volumes in question consist of a translation by Dr. Gwladys L. Williams 
of the original manuscript of 1604 of De Iure Praedae Commentarius with a 
preface by George Finch, a translator’s note and certain appendices, including 
Dr. Scott’s letter mentioned above. The second volume is a collotype repro- 
duction of the original manuscript of 1604 in the handwriting of Grotius. 
Though the Commentary appears to be written between the autumn of 160+ 
and the spring of 1605, it was put aside and forgotten for some 240 years, 
when it was discovered, purchased, and published by the University of Leyden. 
Apparently, however, chapter xu of the Commentary became in 1609, in re- 
vised form, the famous paper of Grotius’s “Mare Liberum,” while the Com- 
mentary itself formed, to a large extent, the basis of Grotius’s masterpiece, De 
lure Belli ac Pacis. Here it should be noted, however, that in his earlier work 
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he spoke with confidence about the place of natural law in law, in international 
law, or, as Dr. Finch states it: “The young author of the Commentary per- 
sistently refers his entire doctrine back to the law implanted in all created 
things by nature and by the Creator. Directly or indirectly, each of his funda- 
mental rules and laws follows upon the principle laid down in Rule I: ‘What 
God has shown to be His Will, that is Law.’ Stress is repeatedly laid upon the 
fact that the primary natural law implicit in this manifestation of the Divine 
Will, is a universal law, applicable to the whole of creation and not to man 
or to rational creatures alone.” Twenty years later the disillusioned exile had 
abandoned this scholastic concept of natural law as the basic element of his 
argument, and was turning from the theological and dialectic concepts toward 
secularism and modern positivism. 

Chapter 1 contains some introductory remarks by Grotius; chapter m, his 
prolegomena, including his “Nine Rules” and “Thirteen Laws.” These are 
all brief and simple in form, though the concepts and views contained within 
them provide grounds for continuing argument and discussion. Chapter m1 
contains his discussion of the nature of war and a debate as to when, if ever, 
it is justified, and, being justified, legal. This, for me, has always been the weak 
link in the writings of Grotius, and, for that matter, in international law itself 
as usually conceived. For Grotius thinks and writes of war as a procedure in 
the relations and disputes of states, which at certain times and under certain 
conditions it was quite permissible to resort to. In line with this he and prac- 
tically all of the “writers” on international law proceed to treat war as a legal 
procedure, and as such subject to legal rules and regulations—the laws of 
war. To me, war has always seemed to be a denial of law—an admission of 
the failure of legal and other means, or at most an extra legal procedure. In 
this respect it is more comparable to revolution and civil war within a nation— 
not something that can be legislated for in advance. It may be that the “ortho- 
dox” concept of war as a legal procedure and the formulation of laws to control 
and regulate it have mitigated its excesses and lessened human suffering, though 
even that is doubtful. For, in my experience, neither men nor nations are likely 
to conform to or obey the laws of war, when their lives and continued existence 
are in the balance or at stake. World Wars I and II unhappily produced far 
too much evidence to support this latter view of war being a failure or denial 
of law. This in turn has been responsible for the movement to outlaw war and 
to condemn and punish “aggression.” 

Another quarrel that I have with the proposals of Grotius as applied to our 
own times and circumstances has to do with his permission or justification of 
what he calls a “just war’—and which he proceeds to define. My trouble is 
that the decision is left to the interested party—the nations resorting to the 
“just war.” Again I find it difficult to believe that any government or nation 
will admit that the war in which it participates is not a “just war” or one which 
it was wrong or illegal for it to engage in. Here, again, the importance of third 
party participation in the decision about such a matter becomes most evident 
and in addition the importance, too, of creating and supporting a genuine 
international organization which can pass on or decide such matters, and in 
due course assist in promulgating and enforcing a system of international law. 

Returning, however, to the volumes under review, the last in this interesting 
series, I must admit that in the circumstances and conditions in which we live, 
the reproduction of items of this kind, while interesting and no doubt of some 
value, is something of a luxury, not a necessity. For that reason, I must agree 
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that the decision of Dr. Finch and his colleagues on the Carnegie Endowment 
for International Peace not to proceed with the original ambitious programme 
of reproduction—“in the original”—is a wise and proper decision. 


NorMAN MacKenzie 
University of British Columbia 


The British Commonwealth: The Development of Its Laws and Constitutions. 
General editor, G. W. Keeton. Vol. Il: The Commonwealth of Australia. 
By G. W. Paton, general editor, and specialist contributors. Vol. VI: The 
Republic of India. By A. GLepuILL, editor. Vol. VII: Ceylon. By Sir Ivor 
Jennincs and H. W. Tamsisu. London: Stevens & Sons Limited [Toronto: 
The Carswell Company Limited]. 1952; 1951; 1952. Pp. xvi, 355; xii, 309; 

i, 319. $10.00; $8.50; $10.00. 


Tuese three books belong to a new series, under the general editorship of 
Professor G. W. Keeton, which aims at explaining the developments of the 
laws and constitutional structure of the states of the Commonwealth, including 
the associated Republic of India. Authors, competent in legal scholarship and 
local experience, have planned, not highly technical treatises, but general views 
which, while of value to students and practical lawyers, will appeal to those 
with broad interests in the states concerned, emphasis being laid on how far 
ideas native to the United Kingdom have been transplanted, modified, or 
rejected in new environments. The scheme is ambitious in that it is no easy 
matter to compress with beneficial skill into comparatively small volumes its 
general aims; and its success must depend largely on the work of the general 
editor and on the selection of suitable authors. It may be said at once that the 
three volumes under review carry out fittingly the scope of the series; and a 
reviewer or reader will do well to remember its aims and to judge any book 
belonging to it from within the limits of its purposes. Naturally, in connection 
with volumes giving even a general view of the constitutional, administrative, 
and private law of the state concerned, no reviewer could go into detail in 
fields so vast. However, each of these volumes is most valuable to the student 
who is interested in comparative law, and each is so well arranged as to suggest 
with authority further study. We miss unfortunately adequate references to 
articles and studies in the law journals. Those provided are comparatively few. 
We hope that in new editions and in other volumes attention will be given to 
this shortcoming by at least providing in separate bibliographies carefully 
selected references to a large literature. As it is, the volumes will lose in critical 
authority. 

The volume on Australia is by various authors under the distinguished 
editorship of Vice-Chancellor G. W. Paton—a fact which ought to guarantee 
competent work; and we are not disappointed. The treatise is scholarly, clearly 
written, and well integrated, and the view of each subject is such that it is 
not too far away to make the resultant picture vague and not too close to 
render it blurred—the general aims of the series are well carried out. The first 
part deals with the reception of the common law and with constitutional and 
administrative law. Here we note the re-emergence of the doctrine of the 
immunity of instrumentalities since the Engineers Case of 1921, and the general 
pattern of administrative law with Australian aspects, peculiar in its problems 
to all the common law states. This part is excellent; and it suggests to students 
how careful they must be not to argue lightly from one jurisdiction to another. 
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The treatment of private law in the second part avoids admirably a futile 
attempt to deal analytically with various legal categories, which would in 
reality result in short notes on the standard English treatises. Emphasis is laid 
throughout on Australian characteristics, and these treatises are taken for 
granted. Here we note that, while the federal legislature has power to legislate 
in respect of marriage and divorce, it has not done so in general terms, and 
so the subjects belong for the time being to the states. There is a certain amount 
of variety but the legislation is sufficiently broad in recognizing that adultery, 
whether actual or constructive, is not by any means the only road along which 
marriages may be wrecked. Indeed, so progressive is the legislation that the 
federal Matrimonial Causes Act, 1945, aims at making this progressive legis- 
lation more equitable for those not domiciled in a particular state or territory, 
but resident therein for a stated time. We note, too, the special appeal to the 
law faculties of the universities to become more and more centres of critical 
law reform in a legal world, where, if there is not stagnation, at least there is 
little time or ambition for this most essential work, if law, especially adjectival, 
is not to sink further and further into contempt with the general public. 

The third part is an admirable and rare attempt to study “legislative inter- 
vention in the life of the community”—rural economy, mercantile law, indus- 
trial and social services. The whole idea is creative and is carried out with 
suggestive skill. Thus, for example, it is possible to obtain a succinct view of 
the complicated schemes of industrial legislation. It is perhaps not too much 
to say that this part is the most characteristic feature of the book—to find out 
in some practical way what legislation is all about, why it was passed, and how 
it works. The plan is a challenge to legal scholarship. Indeed, we cannot leave 
this book without congratulating the general editor and his assistants on pro- 
viding a careful, clear, and stimulating treatise worked out with great success 
within the definite limitations already referred to. 

I have read the volume on India with the greatest interest largely for the 
simple reason that I knew so little about its particular developments, and 
because of the status of the Republic of India in relation to the Common- 
wealth. The distinguished author is an English barrister, who has held judicial 
office in India and is now lecturer in Indian law in the University of London. 
He thus brings to his work qualifications in legal training, local experience, and 
critical exposition. He states his purpose of appealing to the general reader, 
and he trusts that the necessary compression and selection will not result in 
disappointment. He need have no fears, for his success is admirable. 

The first thing that interests us in the entire book is the implicit insistence 
on an historical approach. We are thus able to appreciate processes of develop- 
ment so necessary in connection with the Republic of India. Here the author 
has achieved great success, for it is not often that legal history is so skilfully 
used to bring into relief particular schemes of laws. It is no small matter to 
have avoided mere legal archaeology and to unite today and tomorrow with 
the essentials of their yesterdays. Selection of material is hardly the word. It 
is rather a sense of the absolute necessity of finding in the past the legal situa- 
tions as we now find them. Once this is grasped, we shall be spared further 
writing and speeches, obfuscated with theory and obsessed with doctrine. 

The discussions are excellent; care, judgment, knowledge, and practical 
wisdom are evident throughout, whether dealing with private law, local law, 
constitutional law, “fundamental rights,” and so on. Comparisons are every- 
where suggested with other federations, but it is clear that the India of today 
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is Indian in its essence. We have found peculiarly interesting the second part 
dealing with the Indian legal system, because it is practically impossible, apart 
from large professional technical treatises, for any one to obtain a careful and 
accurate general view. Once again, the approach is through developments, 
until finally there emerges an excellent picture, just in perspective, suggestive 
in comparisons. The impression left by the volume is one of scholarly grasp, 
native experience, and the absence in any form of passion and advocacy. 

The volume on Ceylon presents even greater difficulties for a reviewer than 
does that on India. As the learned authors point out, even with their own 
wide practical experience, it is no easy matter to present anything like an 
adequate view of the laws of Ceylon. They are a mixture, perhaps a confusion, 
of five systems—Roman, Dutch, English, Hindu, Kandyan, and Islamic. The 
sources range from Justinian to the laws of Manu, through Voet, books on 
Hindu law, the customs and statutes of Batavia, the decisions of courts on three 
continents, and the sacred books of Islam. In addition, though there have been 
many contributions to legal literature, English and Ceylonese, there is no 
Halsbury, no Holdsworth, no comprehensive digest of cases, no annotated 
editions of legal enactments. Most of the books available are treatises only suit- 
able for practice. Much fundamental research remains to be done, and many 
records have been destroyed or have not been examined. Critical and com- 
prehensive studies do not exist. When all these difficulties have been faced by 
two such learned and experienced scholars, a reviewer can be excused if he 
can do nothing more than examine the book in the light of the general pur- 
poses of the series to which it belongs. The aim has been to provide a general 
survey of the legal institutions of Ceylon with very necessary appropriate his- 
torical background—public law, the courts, the civil and criminal substantive 
law. In each division the process is through the evolution of developments 
culminating in the present situation. 

The best criticism of the book from a necessarily inexpert reviewer is that 
it held our interest throughout and our increasing admiration for the skill in 
moving amid so much confusion and complication. While there has been gen- 
eral collaboration, the chapters on the constitutional and administrative laws, 
on the early courts of the Maritime Provinces, and on the general survey of 
the laws by Sir Ivor Jennings are of the greatest general interest and value 
and are such as we should expect from an author to whom we are already 
indebted for his admirable writings on the constitution and economy of Ceylon 
and on the Commonwealth in Asia. They are clear and to the point, without 
any sacrifice of significance. The writing is lucid and the sense of values well 
preserved. The survey of the courts of law is also admirable, bringing into 
special relief the courts which touch the daily interests of the people. When 
we come to the view of the substantive law, we found the going a little harder 
for the inexpert who, even with the learned authors’ directive skill, found the 
varieties of systems somewhat confusing. However, we would not like to leave 
the impression that these chapters are obscure. Careful and patient reading will 
do much to increase admiration for the success achieved out of what must have 
constituted an almost formidable burden of difficulties. Much of interest and 
value can be obtained from them, especially by the student of comparative 
law to whom the notes and the carefully selected bibliography ought to prove 
of the greatest help. We can say that we have read the whole book with profit, 

and we believe that, with the books on Australia and India, it fits admirably 
into the purposes of the series. When these are recalled we have reason to 
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congratulate the authors for providing a book so admirably in keeping with 
them, preserving lucidity and presenting a picture which might easily have 
become a blurred and indistinct conc eption because of its inherent difficulties. 
The authors deserve our congratulations in their successful contribution to the 
series. 

It would be possible in connection with the three volumes to point out errors 
and misinterpretations; but these are so small that it is not worth while doing 
so in light of their successful accomplishments. They certainly carry out well 
the general scope of the series and in welcoming them and in congratulating 
the authors we must not forget the praise due to Professor Keeton, since a 
General Editor is liable to be obscured. He deserves our sincerest thanks. We 
hope that we may be able to read the other volumes as they appear; and if 
they are as good as these three, the success of the series is assured. 

W. P. M. KenNnepy 
School of Law 
University of Toronto 


A Man of Law’s Tale: The Reminiscences of the Rt. Hon. Lord Macmillan, 
P.C., G.C.V.O., LL.D., D.C.L. Mlustrated. London: Macmillan & Co. Ltd. 
[ Toronto: The Macmillan Company of Canada]. 1952. Pp. xiii, 379. $4.50. 


THe University of Toronto Law Journal offers a deeply felt welcome to the 
late Lord Macmillan’s reminiscences for he was in the closest contact with its 
beginnings, and almost to the time of his death he was a regular and generous 
contributor to its pages. His volume recalls something of the man whom we 
knew not only as one of our kindest supporters but as a personal friend. His 
career was as remarkable as it was varied. After brilliant university careers in 
Arts and in Law, he was admitted a member of the Faculty of Advocates in 
Edinburgh and for fifty-five years he pursued a life of extraordinary activity— 
brilliant student, he became an outstanding leading counsel not only before the 
highest courts in Scotland but before the House of Lords, the Judicial Com- 
mittee, and parliamentary committees, while at the same time he combined 
these outstanding professional successes with a remarkably active public life. 
He was the only non-political Lord Advocate in history, being at once a mem- 
ber of a Labour Government and of the leading conservative clubs. Indeed, 
when he became a Lord of Appeal in succession to Lord Sumner, he had seen 
much of the Law, of intellectual activities, of national and international move- 
ments, and he enjoyed a remarkable position as a public lecturer, as an adminis- 
trator, as a wise friend among all sorts and conditions of men. His volume does 
not touch deeply on his legal career, but we are glad to read something of it 
in relation to Donoghue v. Stevenson, the Labrador Boundary Case, the Joyce 
Case, the Canadian Judicial Appeals Case, and so on. He was well known to 
many in Canada and the United States, to whom his pages will recall fine, 
generous, and charming memories. He touches, indeed, on most of his life’s 
work and there is scarcely a chapter which will not help to bring into relief 
most of his professional and non-professional services. A lawyer’s life fades as 
a rule into somewhat quick oblivion, but Macmillan’s fame is secure in the 


work he did for the National Library of Scotland, for the Pilgrim Trust, for 


the Stair Society, for the Society of Comparative Legislation, and above all for 
the University of London and for the Institute of Advanced Legal Studies. I 
ran recall no lawyer, at least of mv generation, who has left behind him so 
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many permanent memorials and lasting accomplishments. In some respects we 
regret that the volume is so reserved and modest. There is nothing dramatic 
in it—no fine writing, no philosophical discussions in which he was deeply 
interested from his university days, little that is intimate of the depths of a 
great personality. The real man rarely appears and he is content to give a clear 
factual account of his external life at the expense of those qualities which 
perhaps only his friends really knew or appreciated. And so, we must take what 
he has given us with his own manner of writing, using his own words: “I have 
sometimes had an odd feeling of detachment in writing of the past events of 
my life, as if it was someone else’s doings that I was recounting. In truth, one’s 
real and intimate inward life is something apart from all its busy public 
activities, so many of which seem in retrospect, in the words of the Preacher, 
as but ‘the crackling of thorns under a pot.’” After referring to the fact that 
a lifetime spent in writing legal pleadings, opinions, and judgments is apt to 
be destructive of attraction in style, he goes on to add that the economic limits 
of his book were exhausted before he could do more, and he concludes: “Just 
to show that I have sometimes strayed into other and, to me, far dearer 
fields . . . I had intended to add some random memories of scenes and ex- 
periences of happiness and beauty which have meant far more to me but time 
and the admonition of my publishers warns me . . . so I shall keep the joys of 
my secret garden to myself, and perhaps it is better so.” 

W. P. M. Kennepy 
School of Law 
University of Toronto 


Pollock’s Law of Torts: A Treatise on the Principles of Obligations Arising 
from Civil Wrongs in the Common Law. Fifteenth edition by P. A. LaNbon. 
London: Stevens & Sons, Limited [Toronto: The Carswell Company 
Limited]. 1951. Pp. xliv, 480. 


In 1887 Sir Frederick Pollock’s treatise on the Principles of Obligations Arising 
from Civil Wrongs in the Common Law first saw the light of day. Since that 
date Pollock on Torts has run through fifteen editions, thirteen at the hands 
of the author. Mr. P. A. Landon took on the task of editing the fourteenth 
which appeared in 1939 and the latest edition also appears under his editor- 
ship. The avowed objective of the editor in the last two editions has been “‘to 
preserve Pollock’s language verbatim, so far as it is not actually misleading to 
the student.” To achieve this result, two techniques have been adopted. First, 
additions in the text and footnotes are indicated by square brackets. Second, 
at the beginning (or end) of six sections the editor has written short excursuses 
in which he seeks to correct the author’s views and/or deals with new matter. 
Even in the present edition there are remarkably few changes in the text, the 
editor being content to record new materials and opinions in the footnotes or 
excursuses. It is thus obvious that Mr. Landon achieves the first part of his 
objective for, even in this edition, the reader has before him, in the main, the 
text of the thirteenth edition. The departures are so carefully noted that con- 
fusion between what is the author’s and what is his editor’s cannot arise. 

In these circumstances the question for any reviewer is, what form should 
a review take? It seems pointless to comment on a work the main portion of 
which has been reviewed many times in the past. The book is so well known 
that further comment on Pollock’s own text would be out of place and repeti- 
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tious. The remainder of this review is therefore confined to the usefulness of 
the book as presently published and, secondly, to some of the comments of the 
learned editor. 

As to the usefulness of the present edition: Excursus A (p. 40), the first 
interpolation of any account, is an attack on Pollock’s introductory chapters, 
“The Nature of Tort in General” and “Principles of Liability.” In particular 
Mr. Landon proceeds, in his own opinion, to refute the author’s lifelong con- 
tention that it is a wrong in English law to do wilful harm to one’s neighbour 
without lawful justification or excuse. Pollock’s dislike for In re Polemis, [1921] 
3 K.B. 560, also comes in for scathing denunciation as does his “unwillingness” 
(at times) “to hold a morally innocent defendant liable” (p. 45). In the editor’s 
words, ““We have now said enough to show that these two introductory chapters, 
full as they are of stimulating and erudite ideas, must be read with caution” 
(p. 45). In this Excursus the editor makes use of materials all of which were 
available to the author and is thus merely substituting his own opinion for that 
of Sir Frederick’s. Whether right or wrong this sort of thing only perplexes a 
student and annoys a practitioner. How much better it would have been if the 
editor had rewritten these chapters indicating, perhaps by footnotes, departures 
from the original text, and leaving it to the reader to look in an earlier edition 
for what Pollock thought on the matter. This method has the added advantage 
of permitting the writer to develop his thesis at length instead of in the some- 
what cursory fashion called for by an excursus. If this were all, the editor could 
perhaps be forgiven for not attempting a chapter on the nature and principles 
of torts. Unfortunately there is more. 

Footnote 63 (p. 92) reads in part as follows: “In this section Pollock dis- 
cusses the extent to which statutory authority can be pleaded as a defence in an 
action of tort. Since the last edition there has been much litigation on this 
topic. Different judges and different Courts of Appeal expressed widely diver- 
gent views.” Then follows a list of cases which, with respect, tell the reader 
absolutely nothing. A digest could be consulted more profitably. Similar treat- 
ment is awarded a number of other important topics and cases. Thus the 
important case of London Graving Dock v. Horton, [1951] 2 All E.R. 1, is 
confined to a scattered series of footnotes (see pp. 112, 118, 394, 395, 400) in 
which the decision is treated in a casual manner without any real indication of 
prior trends and difficulties. Again, despite Pollock’s inadequate treatment (at 
least for present-day purposes) of breach of statutory duty, the editor confines 
his remarks to an admission that it is a difficult topic involving a large number 
of decisions in recent years. This is followed by a reference to a few of the 
cases from which a number of rules are extracted with little if any discussion 
or comment. The whole is contained in a footnote (see n. 58, p. 146). In Sal- 
mond on Torts (ed. 10) this topic occupies eight pages; in Pollock the question 
is disposed of in just under two. 

The section on conspiracy provides another illustration. As the editor puts 
it (Excursus C, p. 237), “Pollock’s treatment of conspiracy is the least satis- 
factory part of his work.” Yet that treatment is left intact preceded only by a 
short excursus which, even with a brief addendum written in 1950, certainly 
does not do justice to this difficult topic. The chain of House of Lords cases 
alone, extending from the Mogul Case, [1892] A.C. 25, to the Crofter’s Case, 
[1942] A.C. 435, cannot be canvassed adequately in two pages. The editor 
recognizes this but pleads lack of space. A bad plea, it is submitted with respect. 
The text could have been rewritten. This reviewer would not recommend this 
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chapter to any student and it is believed that it would soon send a practitioner 
scurrying for other texts. 

Further examples of inadequacy are to be found at page 302 (nuisance), 
pages 346 and 402 (res ipsa loquitur) , and page 326 (negligence). With respect 
to the latter the editor says, “‘a considerable amount of rewriting would be 
necessary to bring the treatment into line with the ordinary presentation in 
up-to-date textbooks” (p. 326). And again at page 328, “Pollock, however, 
did not adopt this method of exposition, and it is respectfully submitted that 
some confusion is the result.” It is likewise respectfully submitted that Excursus 
D, on negligence, does not modernize the text or remove the confusion. It is 
chiefly concerned with attacking the wide duty test of Lord Atkin in the Snail 
Case. The antipathy of the editor to this decision completely overshadows any 
correctional value the Excursus might otherwise have. The views of the editor 
are examined in more detail infra. 

There remains for consideration the section on contributory negligence. Here, 
it is submitted, the editor fails on two counts. Pollock himself admitted that 
the text of the thirteenth edition required some rewriting because of later cases 
(see p. 350, n. 32). The editor contents himself with a footnote. Thus before 
the passing of the Law Reform (Contributory Negligence) Act in 1945 the 
text was in need of revision. But even after the passing of that Act the editor 
decided to leave the text without change. In Excursus E (p. 350) reference is 
made to some of the provisions of the Act and the reader is directed to other 
standard textbooks for the remainder. The footnotes collect some of the de- 
cisions and periodical literature but, with much respect, there is no adequate 
presentation of this important topic. 

Enough has been said to indicate that in many ways the present edition is 
a far from adequate exposition of the law of torts. But, as the late Dr. Stally- 
brass pointed out in the preface to the seventh editon of Salmond on Torts, an 
editor’s task is not an easy one. On the one hand there is a natural reluctance 
to change the text of a distinguished author in favour of an editor’s opinions. 
On the other there is always the danger that the text, if not amended by other 
than the addition of cases and statutes, will become a source of confusion and 
inaccuracy. In employing footnotes, brackets, and excursuses the editor has 
adopted the usual means for getting over these difficulties. Their deficiencies 
are noted by Dr. Stallybrass in the preface to the eighth edition of Salmond 
on Torts. Both the editor and the reader are hampered, the former by lack of 
space and the latter by having continually to refer to footnotes which do little 
more than say, go elsewhere for the law on this point. Moreover excursuses 
which depart from the text only serve to confuse the average student and annoy 
the practitioner. In the twenty-two years which have elapsed since Pollock’s 
last edition, the law of torts has been the subject of considerable legislation 
and many far-reaching decisions. While Mr. Landon may be justly pardoned 
for not attempting any radical change in the fourteenth edition, particularly 
when he had many of the author’s own notes for a future edition at hand, the 
above review points out the danger of being swept away by good intentions. 
It is submitted that the present edition would have been a far better and more 
useful work had the editor followed the steps of the late editor of Salmond on 
Torts and abandoned, as he did, after one edition, all attempts to preserve the 
original text. Certainly it is difficult in the light of the more up-to-date and 
better presented books on the market to recommend the present edition as a 
general text to students or practitioners. 
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Space prohibits any detailed examination of the views of the editor as ex- 
pressed in his excursuses. Nevertheless bearing in mind that Mr. Landon is, 
on his own admission, an “ardent controversialist” (preface, p. vi), some com- 
ment on his opinions is probably warranted. Just as he takes pains to point out 
that parts of Pollock must be read with caution so, it is respectfully submitted, 
should parts of his own writings. However stimulating and interesting they may 
be, the opinions are expressed in a somewhat dogmatic fashion and the reason- 
ing behind them should be examined with care. It is not easy to understand 
the editor crying “alas!” and “wringing his hands” in despair (see p. 128) 
over National Coal Board v. J. E. Evans Ltd., [1951] 2 All E.R. 310, a case 
affirming the doctrine of Stanley v. Powell, [1891] 1 Q.B. 86, until it is re- 
called that in his opinion “the tortious quality of an act . . . can only be dis- 
covered by reference to the experience of our forefathers” (p. 45). The past 
only may be looked at to discover the needs of today. The “fluid and ephemeral 
morality and sociology which, in some circles, especially in America, are nowa- 
days set up as the sole objective of modern law” (p. 41) must be avoided at 
all costs. Because our forebears said “It was the defendant who acted; he need 
not have acted; as he has acted and harmed the plaintiff, let him compensate 
him” (p. 46), so we must follow in line despite changing social, economic, and 
moral needs. If any change is needed, let the legislature do it (see pp. 133 and 
328). It is submitted that it is these changing concepts which prompted Den- 
man J. in Stanley v. Powell and the Court of Appeal in the Evans Case to take 
the position they did and, in effect, refuse to follow an earlier line of cases to 
the contrary. (And see the comment in (1951) 67 Law Quarterly Review 434). 
The fact is, courts do not always “expound the common law as a steady de- 
velopment from precedent to precedent” (p 133) but, in answer to society’s 
needs, are driven to cast aside, at times, the experience of the past. No doubt 
the learned editor’s disapproval of this process precludes him from recognizing 
the trend away from liability without fault and probably accounts for his 
preference in Excursus F of the mediaeval phrase “absolute liability” (see 
p. 372), an expression which today even as it relates to Rylands v. Fletcher is 
demonstrably inaccurate. It might also be pointed out that whatever the prob- 
lems raised by Read v. Lyons, [1947] A.C. 146 (the subject of Excursus F), 
the decision itself is probably explained by this same trend, a fact which, of 
course, is not noted in the Excursus. 

This disproportionate respect for the past no doubt accounts for the vehe- 
mence of the editor’s attack on the Snail Case and particularly Lord Atkin’s 
duty test and this despite, on the editor’s admission, recent judicial approval 
thereof. The reader is once again cautioned against accepting the submissions 
without critical examination of the reasons advanced in support. For example, 
at page 330 Lord Atkin is quoted as approving Winterbottom v. Wright, (1842) 
10 M. & W. 109. With the utmost respect this is not quite accurate. An exam- 
ination of Lord Atkin’s speech ([1932] A.C. at p. 589) will reveal that his 
Lordship only approves the decision on the pleadings. He is careful to point 
out that no duty apart from contract was alleged in the case, that is, a duty 
arising in tort as distinct from contract. That, of course, is one of the important 
features of the Snail Case. A duty may arise in tort separate and distinct from 
any imposed by the terms of a contract. This the editor apparently does not 
recognize. True at page 425 (n. 56) he does make some reference to this dis- 
tinction but again, it is submitted, he fails to see the fact that even though 
negligence was alleged in Winterbottom v. Wright it was not alleged as arising 
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separate and apart from the duty imposed by the contract itself. Pollock at 
page 425 makes the same point in a passage approved by Lord MacMillan in 
the Snail Case at page 610, a fact which the editor in his Excursus fails to refer 
to in examining that Law Lord’s speech. It is also questionable whether, as 
Mr. Landon contends, Lord Atkin really approved Earl v. Lubbock, [1905] 
1 K.B. 253. Students should read Lord Atkin at page 592 very carefully before 
accepting this statement. Finally in both the preface and in footnote 23 (p. 329) 
the editor says he is very glad to know that Asquith L.J. (as he then was) in 
Candler v. Crane Christmas and Co., [1951] 1 All E.R. 426, holds similar 
views to his own on the Snail Case. There is no doubt that in the main this is 
so. But it is submitted an examination of his Lordship’s views at page 439 
will reveal that he is prepared to accept the application of the principle in the 
Snail Case in cases of physical damage to person or property and he indicates 
that it extends outside the ambit of manufacturer’s liability. (See also Cohen 
L.J. at pages 443-4 and of course Denning L.J. in a vigorous dissent at page 
433.) Nowhere in the Excursus does the editor indicate he is willing to go 
even this far. One final illustration is given. Writing in 1939 and before the 
decision in the Crofter’s Case, the editor was able to state the law on conspiracy 
without much hestitation. It is interesting to note that neither Sir Percy Win- 
field (Winfield on Tort, \st ed., p. 453, 5th ed., p. 434) nor Dr. Stallybrass 
(Salmond on Torts, 10th ed., p. 604) were able to do this until after the 
Crofter’s Case. Enough has now been said, it is felt, to put the reader on his 
guard against accepting the conclusions of the editor without a thorough 
investigation of his own. 

It is perhaps fitting to close the review on a brighter note. While the text 
of the present edition was not read with a view to catching typographical 
errors, it was read with some care. Few errors were noted. On page xiv, Ex- 
cursus D should read Excursus C. Neither Excursus E nor F are noted in the 
table of contents. The reference on page xxiv to Hollywood Silver Fox Farm 
Ltd. v. Emmet, 311 should read page 308. The figures 185 in footnote 67 
(p. 170) should probably read 173. The word “there” in the twelfth line, page 
238, seems misplaced. (This also appears in the fourteenth edition.) A punctua- 
tion mark has been omitted after the word “point” in footnote 39 (p. 381). 

G. W. Reep 
Faculty of Law 
University of Alberta 


The Rational Strength of English Law. By F. H. Lawson. The Hamlyn 
Lectures, third series. London: Stevens & Sons, Limited [Toronto: The 
Carswell Company Limited]. 1951. Pp. viii, 147. $2.50. 


Tuts volume reprints the third series of Hamlyn Lectures which Lord Justice 
Denning’s Freedom under the Law, the first of the series, had quickly made 
famous. Professor Lawson’s lectures are not only abundant in constructive and 
original thought; they are also brilliantly written. Almost every page provokes 
a train of thoughts, each of which could be the subject of a further volume. 
Indeed, the enforced brevity of the many ideas expressed in this little book is 
not without agony for the reader. 

The main theme of Professor Lawson’s lectures is an attempt to evaluate 
the general character of English law, and in particular the institutions of con- 
tract, property, and tort, against a comparative background. The strong-willed 
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founder of the Hamlyn Trust who intended that the lectures should make “the 
common people of the United Kingdom . . . realize the privileges which in 
laws and customs they enjoy in comparison with other European peoples” need 
not stir uneasily in her grave. As erudite a comparative lawyer as Professor 
Lawson comes to the confident conclusion that English law is in most respects 
superior -to the laws of the continent, though often lagging behind American 
law. But whereas most English lawyers praise the common law for its robust, 
practical, and empirical good sense, and almost glory in its lack of logic and 
system, Professor Lawson appraises English law very differently. He thinks 
that it is on the whole superior to foreign laws in analytical subtlety and 
rationality. In the field of contract and tort, the learned author’s praise is not 
without reservations. English contract, he thinks, has the advantage of having 
a general concept of contract rather than the specific categories of contract of 
Roman and continental law, and he praises the equitable treatment of contract, 
although he feels that the Scottish law of contract avoids the weaknesses of the 
contemporary law of contract, while sharing its advantages. As regards the law 
of tort, Professor Lawson feels that on the whole there may not be much to 
choose between the continental and the common law systems. The apparently 
clear, simple, and systematic schemes of continental law have become com- 
plicated through a wealth of creative “jurisprudence,” which often has little 
connection with the text, or through special statutes. In a short section, Pro- 
fessor Lawson describes the foreign arrangement of the law of tort as “faulty,” 
apparently because it separates property actions from tort actions, whereas in 
English law they are mixed, with trespass as the key action. Professor Lawson’s 
main praise is reserved for the English law of property, which he feels has 
elaborated a scheme of estates and interests in land that has not only brilliantly 
responded to the interests which called for protection, but is also a masterpiece 
of analytical subtlety. It is worthy of note that Professor Lawson particularly 
praises the Law of Property Act of 1925, which has reduced legal estates in 
land to two and made all other estates and interests in land equitable and 
overreachable. Thus, land has been made fully alienable, in accordance with 
modern market requirements, while the interests of the family or others in need 
of provision are protected by the money equivalence administered by the trus- 
tees. There is no reform of land law in Ontario which parallels the English 
Act, and it would be interesting to have Professor Lawson’s reaction to the 
antiquated and cumbersome land law of this province. 

One of the many interesting suggestions thrown out in this fascinating little 
volume is a distinction between “prospective and retrospective” law. Some parts 
of the law exist for the purpose of telling people how to act and how not to 
act, but others exist for the purpose of “cleaning up messes.” In the former 
category are conveyancing, company documents, and the drafting of contracts; 
in the latter are accidents and the law of tort in general. In Professor Lawson’s 
view, strict adherence to precedent is not necessary for “retrospective” law. 

This book is so full of fertile ideas, and the compass for their development 
so limited that it would be surprising if reviewers agreed with everything. The 
present reviewer certainly does not agree with a number of Professor Lawson’s 
conclusions; in particular, he feels that the selective comparison between 
English law and foreign laws is not always a fair one, or based on sufficient 
data. Quite often a foreign law is quoted when it compares unfavourably with 
English law, but not when it compares favourably. For example, Professor 
Lawson wishes that the increasing severity of the common law treatment of 
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mistakes would be balanced by a treatment in equity which permits the judge 
to take note of the moral conduct of the parties and can put a successful party 
upon terms. This of course is a solution in German and Swiss law, where the 
party who avoids a contract for mistake must compensate the other party by 
the so-called “negative interest,” unless the plaintiff was neither conscious of 
the ground of nullity, nor negligent in not knowing it. Again, the alleged con- 
finement of “foreign” laws to specific categories of contract seems fallacious. 
In German and Swiss law, at least, any agreement concerning an interest 
worthy of protection and fulfilling certain general tests is a contract. Professor 
Lawson also says very little of the law of unjust enrichment, by which German, 
Swiss, Italian, and—through the creation of the courts—French law provide 
a general instrument of relief and redressing of an unbalance created by the 
mechanism of the law. American law has now come close to the continental 
systems, but English law has not. It is still deep in the casuistic treatment of 
quasi-contract: it has not freed itself from the confusion of Sinclair v. 
Brougham. It is still plagued by the senseless distinction between mistake of fact 
and mistake of law. Again, Professor Lawson seems to make light of the appal- 
ling and needless confusion which still prevails, or rather has been reinforced 
by the recent decision of the House of Lords in Horton’s Case, as regards the 
liability of occupiers towards their five categories of visitors. Professor Lawson 
makes only a passing reference to registration in land law. French law, of course, 
is in this field antiquated and complex, but most continental systems operate 
a speedy, cheap, and comprehensive system of registration of titles, interests, 
and all transactions in land, and few would agree with Professor Lawson’s 
assertion that the partial system of registration which now prevails in English 
law is one of the best in the world. The English can take greater pride in the 
achievement of the Englishman who started the torrens system in Australia. 

Some, though not all, of the flaws of contemporary English law are of course 
not inevitable but are caused by the attitude of judges, the majority of whom 
seem to attach an almost religious value to the rigid doctrine of precedent. 
Whether such rigidity is technically possible, even granted that it is desirable, 
is another matter on which mage might have been said. 

On the other hand, the present reviewer, whose legal training and experience 
has been almost evenly divided between the civil law and the common law, 
would place much more emphasis than Professor Lawson has on the central 
position of the law of trust as a key to the elasticity and the genius of English 
law in many fields, such as land settlement, administration of estates, the 
management of unincorporated associations, or the present scheme of property 
interests. Here it is indeed difficult to see how the romanistic systems can evolve 
as elegant solutions, given their strict division between rights in rem and rights 
in personam, between obligation and things, a division which probably has 
great advantages in the law of contract and tort, but disadvantages in property 
and family law. 

Not everybody will agree with Professor Lawson’s unstinted praise of the 
English as compared with the civilian technique of judgment. If it is true that, 
at its best, the English judgment is a work of art, a very large number of judg- 
ments are far below the best. The technique of judgment in the common law 
jurisdictions modelled upon the English tradition suffers almost invariably 
from wordiness and repetitiousness which is at the very least tedious, but is 
also a severe obstacle in the path of a rational development of the law. Much 
of the endless discussion on the distinction between ratio decidendi and obiter 
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dictum, or the attempts to reconcile the different judgments in one decision 
with each other, are simply due to the lack of training in the art of writing 
judgments. By contrast, continental judgments are certainly dry, and the pre- 
scribed technique of French judgments excessively formalistic. The latter is 
not true of Quebec judgments or of German judgments. If these are normally 
“dry and business-like,” they are on the other hand usually more conscious of 
the need for brevity and relevance. 

These criticisms, some of which may be caused by the inevitable brevity of 
the Hamlyn Lectures, cannot detract from the pleasure and fascination caused 
by a book exceptionally rich in lucid and original thought. It should be widely 
read and discussed. . 

W. FrtepMANN 
School of Law 


University of Toronto 


The Law Relating to the Formation and Annulment of Marriage and Allied 
Matters in English Domestic and Private International Law. By J. JacKson. 
With a Foreword by the Rt. Hon. Lord Justice Hopson. London: Sweet & 
Maxwell Limited [Toronto: The Carswell Company Limited]. 1951. 
Pp. xxviii, 324. 


Ir is with a great deal of pleasure that we welcome this new work upon the 
problems of marriage law, both domestic and international. A new and com- 
prehensive discussion of this topic has been long overdue. Mr. Jackson has done 
an excellent job in providing us with a wealth of material after what has 
obviously been very extensive research. The early chapters provide a thorough 
investigation of the historical background of marriage and its annulment. 
Chapter three is largely a discussion of the nature of the decree in nullity peti- 
tions with special emphasis upon the difference between void and voidable 
marriages, a difference which exists regardless of any dispute about jurisdiction 
in nullity suits. Restrictions upon the formation of valid marriages, arising by 
way of capacity, form, consent, or physical defects, constitute the real meat of 
the book in chapters four to seven. The last three chapters deal with problems of 
jurisdiction and the conflict of laws. The book is completed with the usual 
index (a good one), table of cases and statutes, and addenda of late material, 
a foreword by Lord Justice Hodson, formerly of the Divorce Division, and an 
innovation in modern English textbooks—a bibliography which includes many 
periodical articles and notes, especially in the field of the conflict of laws where 
so much of the literature is to be found. 

The author emphasizes in his preface the primary purpose of his book—“to 
set down the law as it is, not as it should be.” But this has not prevented a 
searching examination of some cases, in the light of earlier law, a strong plea 
against treating certain causes for terminating marriage (e.g. wilful refusal to 
consummate) as bases for nullity rather than divorce petitions, and an excellent 
reappraisal of the much debated DeReneville decision (we wish he had had 
the same courage with respect to the English rule in polygamy cases). This 
reviewer, despite earlier thoughts, is now inclined to the view put forth by 
Jackson that the DeReneville Case recognizes the distinction between void and 
voidable marriages, enunciated in the Inverchyde Case, only with respect to the 
determination of the domestic matter of domicil—is the respondent (or peti- 
tioner in those jurisdictions where sufficient) domiciled in the jurisdiction. 
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Once domicil is determined, then the court can determine jurisdiction on the 
basis of domicil, residence, or place of celebration without reference to the 
question whether the marriage is void or voidable. “When the ground of juris- 
diction of an English court, on a woman’s petition for nullity of marriage, is 
not her domici] within the forum, it is submitted that the question of her mar- 
riage being void or voidable ought not, for jurisdictional purposes, to arise at 
all” (p. 269). (See also pages 270-307). Casey v. Casey is not sufficiently dealt 
with, but it may be noted that if and when the English court looked to “Cana- 
dian” law to ascertain (not whether the marriage was void or voidable—this 
was irrelevant: the jurisdictional basis alleged was place of celebration) the 
proper law “to be applied as a matter of substance” “with reference to the 
defect alleged,” the court would have found that the defect there alleged was 
not a defect at all by “Canadian” law (i.e. the law of any of the provinces). 
It may be that a reference to Canadian law was improper in that English law 
might treat this type of defect as governed by the lex loci celebrationis: see Robert 
v. Robert. And while we agree with the author on jurisdiction, and note his 
full discussion of the Canadian cases which largely fit into the explanation he 
gives of the DeReneville Case, and welcome his insistence (pp. 268, 271) on 
the distinction between selection of proper law to ascertain status and reference 
to the proper law of the cause of nullity, the latter is lost sight of in the ensuing 
discussion and almost forgotten. 

In general review, there is very little in the way of appropriate material to 
which reference has not been made. No one can overlook this work in his 
researches in that field of matrimonial causes to which it is devoted. The com- 
ments which follow will I hope help the author make that material of even 
greater use to the reader. There is a suggestion in footnote (h) on page 2 that 
wilful refusal and impotence are the same thing. The author does not intend 
this, but rather to inform the reader that both grounds were relied upon, 
alternatively, in the case there discussed. The sentence structure used on page 
55 in setting out the grounds open to a wife for divorce under the English 
statute of 1857 makes it appear that bestiality is alone not sufficient but that 
there must also be adultery. This is obviously not so. Sodomy as a ground is 
omitted. The words of the statute were plain. The complicated rephrasing of 
them has only led to inaccuracy. At pages 181-2, a difference in interpretation 
of two statutes dealing with third party consent to marriages is suggested: the 
genera! legislation of 1753—-form, and the special royal marriages legislation 
of 1772—capacity. A difference in the statutory language is made the basis of 
the suggestion, yet the language is not set out. There is also some failure to 
appreciate need for clarity in expression and in presentation of material. The 
author is steeped in his subject. He can go from one thought to another and 
back, from one statute to another with ease. His reader needs guidance. Pages 
14—16 are heavy going and could be rewritten. The reader, it is assumed, knows 
the effect of Lord Hardwicke’s Act, dealt with on page 15 under its own head- 
ing, but not explained until it is brought in indirectly at the end of the dis- 
cussion on the conflict problems arising from the non-application of the statute 
to Scotland. A simple statement of its provisions at the time the statute was 
dealt with would ease the reader’s impatience. Pages 52-4 could be simplified. 
On pages 76 and 77 there is a maze of cross-referencing back and forth to the 
statutes of 1937, 1948, and 1950. Section numbers and summaries of contents 
would be much more easily understood if the relevant provisions of the three 
statutes had been set out verbatim at the beginning of the discussion. And at 
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page 77, lines 8 (“the 1950 Act”) and 10 (‘the 1949 Act”), the reader expects 


a contrast in the provisions of the two statutes, but a more careful reading 
would seem to reveal no real reason for not using “1949” or “1950” in both 
places. 

On the merits of certain problems discussed, we would question the sug- 
gestion that Northampton’s Act of Parliament (pp. 28-9) was not a parlia- 
mentary divorce but merely a declaration that N. was entitled to remarry 
during the life of his first wife. Parliament may have acted as Mr. Jackson 
suggests, on the assumption that the ecclesiastical court had power to dissolve 
a vinculo. If so, why did Parliament act? If not, it was clearly a parliamentary 
divorce. And even if the court had power but Parliament acted to clear up 
doubts, is not Parliament granting a divorce in doing so? There is some sug- 
gestion at page 122 of a difference for polygamous marriage problems between 
maintenance arising out of a petition for divorce or other listed matrimonial 
causes, and “civil maintenance not connected with such a petition.” Such a 
distinction would have brought about a different result in Lim v. Lim and 
might perhaps have allowed Coady J. to resolve his doubts in favour of the 
wife. But is the distinction sound? It is based on a dictum of Dr. Lushington 
(in a Privy Council decision) as to proceedings “‘on the civil side” as opposed 
to those ‘“‘on the ecclesiastical side.” If so, where does maintenance arising out 
of statutory divorce fall—something not peculiar to the ecclesiastical courts? 
At page 126 it is stated that a voidable first marriage is not a defence to a 
bigamy prosecution. Is this true in all cases? What if, after prosecution, but 
before conviction or between conviction and appeal, a decree of annulment is 
obtained? And is the decree retroactive? Reference back might be usefully 
made to the Newbould Case (at pp. 68-9), and to the Mason Case. Is there 
not a too ready acceptance (p. 245) of the dicta that the term “domicil in 
Canada” or in the United States is inaccurate—it may be and is quite accurate 
in certain circumstances, including, on occasions, divorce jurisdiction. But 
these are small matters raised largely in the hope of clarification in a future 
edition. The work well fills a long-needed spot—an encyclopaedia of law on 
annulment of marriage. 

Grtpert D. KENNEDY 
Faculty of Law 
University of British Columbia 


Eversley’s Law of Domestic Relations: Husband and Wife, Parent and Child, 
Guardian and Ward, Infants, Master and Servant. Sixth edition by L. I. 
STRANGER-JONES. London: Sweet & Maxwell Limited [Toronto: The Cars- 
well Company Limited]. 1951. Pp. 1, 743. $17.25. 


Evers.ey has become the recognized legal authority upon problems centring 
around the family unit—parents and children, their rights and obligations. 
Apart from short statements about divorce, judicial separation, and restitution 
of conjugal rights (twenty-six pages in all in the present edition), we are pro- 
vided with a thorough and exact discussion, from historical beginnings to the 
present-day law, of the family in all its legal forms. Much new law, largely in 
the form of legislation, has appeared in the last thirty years. Some of this was 
incorporated into the last edition in 1937. The new editor, Mr. Stranger-Jones, 
has done an excellent job of bringing this accepted authority up to date. In 
doing so he has made few changes other than those necessitated by changes in 
law. One important change is the omission of all but a short paragraph (pp. 
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241-2) on restraints on anticipation, a paragraph which merely quotes the 
legislation of 1949 by which such restrictions are abolished and refers the reader 
to earlier editions for a discussion. Nothing is said as to what the doctrine was, 
why it grew up, or whether the legislation of 1949 does away with it for all 
purposes or merely with respect to dispositions taking effect after 1949. 

In paying tribute to the new editor’s very painstaking work in gathering 
together the changes in legislation (and there have been many, including con- 
solidations of major enactments—e.g., Adoption Act, 1950, Children Act, 
1949, Matrimonial Causes Act, 1950), we cannot but point to what seem to 
this reviewer two serious defects, both apparently arising from the editor’s 
desire to change the text as little as possible. In the first place there is the 
tendency to delete repealed or altered law and substitute the new without 
much, if any, indication of the earlier law. In a book designed to give the 
present-day law only, this would be unobjectionable, but Eversley has in the 
past given something of the history and development of the rules of law. In 
addition, however, this defect may lead to difficulties. In the treatment of the 
subject of adoption (pp. 336-9), we find merely a substitution of references 
to the consolidating legislation of 1950 in place of the references to the original 
Act of 1926, referred to in the previous edition, together with such changes in 
text as are necessary by changes in the law. We are given no inkling of the 
development of this concept in family relationship, nor of the differences 
between the original legislation of 1926 providing the machinery for adoption 
and the legislation of 1949 providing for major changes in an adopted child’s 
rights of succession to property. Both pieces of legislation are consolidated in 
the 1950 Act to which reference is made as if it were new legislation, although 
from dates of cases cited and from one reference to the 1926 legislation, the 
reader is aware that the legislation dates back, probably to 1926. But the reader 
is not told how much of it dates back. For example, on page 338 we are told 
that “After the making of the order [of adoption] . . . real and personal 
property . . . devolves as if the adopted person were the child of the adopter 
born in lawful wedlock.” Nothing is said to indicate that this portion of the 
legislation does not, to a large extent, affect dispositions or intestacies occurring 
before January 1, 1950 (see Adoption Act, 1950, fifth schedule, para. 4). 

In the second place, the editor’s apparent desire to leave as much of the 
text untouched as possible has resulted in some strange reading. For example, 
in the chapter on the international validity of marriage in the previous edition 
in the discussion of the “law governing marriage contract” (pp. 378-84) we 
had (i) an illustration asking what law, that of the domicil or that of the 
place of celebration of the marriage, should govern the validity of a marriage 
in England between two “foreigners,” one of whom is domiciled in a country 
the laws of which render them incapacitated from intermarrying, (ii) a cate- 
gorical answer “clearly the lex loci celebrationis,” and (iii) long illustrations 
from the cases, and the author’s reasons for choosing the lex loci celebrationis. 
In the new edition, at pages 302-8, we have the same illustration, but a new 
answer in view of the DeReneville decision in 1948 (“not the lex loci cele- 
brationis because this is not a case of the forms of the ceremony of marriage but 
of the capacity of the parties to contract: most probably by the law of the 
husband’s domicil”) , followed by the same cases and reasons for choosing the 
lex loci celebrationis as in the old edition. One sentence near the beginning of 
a long paragraph has been contradicted, but all the supporting material to the 
old sentence remains untouched. And despite this change in the text at page 
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302, it has not been similarly changed on page 308 when comparing the inter- 
national validity of marriage to that of divorce. The new jurisdictional bases 
for divorce in England are noted at page 23, but at page 308 the statement is 
repeated from the old edition that “authority to dissolve a marriage cannot 
exist in two sovereign states simultaneously.” 

Apart from the above, we note some matters, to some extent arising from 
the problem discussed above—as little change as possible. At pages 309-10: it 
is no longer true that English courts act reciprocally and attach the like credit 
to foreign dissolutions of English marriages as they would demand for a dis- 
solution effected by them of a foreign marriage. English courts will, since 1949, 
dissolve a foreign marriage on the basis of residence (of the wife); they will 
not, as a rule, recognize a foreign dissolution, based on residence, of an English 
marriage. At page 311: it is not absolutely true that English courts will not give 
effect to a foreign dissolution of marriage if the parties are not domiciled 
within the jurisdiction whose courts granted the decree (see Armitage v. 
Attorney-General, [1906] P. 135). We question whether the illustration and 
case cited [Re C, 1938] at the bottom of page 336 as to the qualification of 
an applicant for an adoption order are still law in view of the language of 
section 2 of the Adoption Act of 1950: the section sets out the requirements 
not for all applicants, but “in the case of a joint application,” for one of the 
applicants. (See also the statutory amendment of 1939.) At page 23, is the law 
clear that an English court has jurisdiction to annul a voidable marriage “where 
the marriage took place in England”? Casey v. Casey, [1949] 2 K.B. 420 
(cited on page 22) would seem to cast serious doubts on this proposition. 

The editor will welcome a few suggestions, I am sure. Should there be some 
mention of that type of “fraud” or “duress” where a marriage is brought about 
by a woman’s false allegation that a particular man who is trapped into mar- 
riage is responsible for her pregnancy (see the Irish case of Griffith v. Griffith, 
[1944] I.R. 35) ? The new statutory remedy discussed at page 36 might cover 
this situation today. Is not the statement on page 304 as to polygamous mar- 
riages too broad in the light of decisions limiting Hyde v. Hyde to cases where 
it is sought to use the matrimonial machinery of the English courts with respect 
to such a marriage? Some effort has been made to break chapters up, with 
reasonable sections, either separately printed (e.g., in Part I, chap. 15), or with 
numbered subheadings (e.g., in Part I, chap. 3 in part). It would however be 
a great help to the user if some consistent method of subdividing long chapters 
was adopted. For example in Part II, chap. 2, we get, in section | on custody, 
a large number of paragraphs each with a few introductory words in bold-face 


type; e.g., “natural guardianship,” “control over child’s marriage,” “common 


law right of father to custody,” “right of the mother,” “adoption orders,” 
“Fatal Accidents Acts,” “custody,” “right of parent to custody of child,” 
“general right of parent to control and custody,” “Custody of Children Act, 
1891,” etc. There is nothing to indicate the relationship of one of these headings 
to another. And some headings could be made more accurate. The whole law 
of adoption including succession rights is inserted just before a discussion of 
the enforcement of parental rights to custody with no indication from the 
bold-face headings either that the paragraphs headed “Fatal Accidents Act” 
and “Custody” deal with adopted children, or that the next heading “Right 
of parent to custody of child” deals not with adopted children only, or with the 
nature of this parental right generally, but with its enforcement. Incidentally, 
the paragraph on the “custody” of adopted children (p. 339) refers to a 
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“legitimated born child.” Is this meant to be the “child born to the adopter 
in lawful wedlock” of the Adoption Act, section 10? And if so, what is the 
relevance of the footnote to this phrase, copied from the old edition without 
its text? It might be desirable to bring together the discussion of legitimation 
declarations (p. 325) and legitimacy declarations (p. 327) as both are under 
the same statutory provision, and move the intervening discussion of the domicil 
of legitimate and legitimated children to a later place in the chapter. This is 
merely an attempt to bring tag ends together, and would provide greater em- 
phasis to the difference, even under the 1950 legislation, between the two types 
of declarations, particularly with respect to nationality. There is some confusion 
between the views stated at pages 687-8 and those on page 691 with respect 
to a master’s liability for torts of a servant, particularly non-negligent torts. 
Addition of recent English and Commonwealth cases on this point might help. 
The list of acts of an infant which are void (pp. 550-1) might be rewritten 
with headings in place of the present broken sentences interspersed with com- 
plete sentences. We noted a few clerical errors. Footnote (k) on page 303 is 
inaccurate both as to spelling (see also Table of Cases and page 312) and in 
the use of “ubi sup.”—the earlier reference has been omitted in this edition. 
The regnal year citation of the Wills Act in the Table of Statutes is inaccurate, 
and the table omits a reference to section 27 at page 541. On page 327, the date 
in footnote (s) is wrong; the name of the Winans Case is incorrectly cited on 
page 299. We might suggest also, where changes are being made in a new 
edition, that the dates of cases be given. This has not been done as a rule ex- 
cept where they have been continued in this edition after insertion in the 
revision of one earlier edition. 

Eversley has been brought up to date as a most useful tool. What we have 
said about the editing does not detract from this work’s place in the legal 
library. We hope that the editor will find these comments helpful in the work 
of a new edition. 

GiLpert D. KENNEDY 
Faculty of Law 
University of British Columbia 


Latey on Divorce: The Law and Practice in Divorce and Matrimonial Causes. 
Fourteenth edition by W. Latey, Editor-in-Chief, assisted by J. Latey; 
J. B. Garpiner and D. R. LeB. Hotitoway, Editors. London: Sweet & 
Maxwell Limited [Toronto: The Carswell Company Limited]. 1952. Pp. cv, 
1541. $26.50. 


Tuis is the fourteenth edition of what was originally Browne on Divorce (first 
edition, 1864). Mr. William Latey, who has been responsible jointly with Mr. 
D. P. Rees for the three previous editions, is editor-in-chief of this edition, 
which, in the editor’s view, is largely rewritten. This is substantially so of Part 
two dealing with practice. Part one dealing with the substantive law takes on 
largely the same form as in the old edition, but has been brought up to date 
substantially in view of extensive statutory revisions and many important de- 
cisions in the seven-year interval since the thirteenth edition. The revision and 
bringing up to date has been care fully and accurately done. This reviewer 
noticed only one serious instance where the language of the former edition, 
copied into this one, did not accurately present the true picture. The former 
edition, in its discussion of the prohibited degrees of consanguinity and affinity, 
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properly referred to the table in the Book of Common Prayer (13th ed., pp. 13, 
978-80) ; the present edition repeats this language in both the text and the 
note in the appendix (pp. 15, 1128-9) and fails to note that the table is, in 
England since 1949, a statutory table; the new table is however reproduced in 
the appendix. For the English practitioner and student, Latey is a mine of 
information, helpful guidance, and reliable authority on the subject of domestic 
marriage and divorce law. We do suggest, however, that the chapter on the law 
of the Dominions and other foreign jurisdictions be re-examined. If the sum- 
mary of Canadian law is representative of the summary of the laws of other 
jurisdictions dealt with, the whole might have been omitted as misleading and 
incomplete. 

In Canada, as contrasted with the United States, divorce is a federal matter, 
and there is potentially no reason why domicil in Canada (rather than in an 
individual province or territory) may not exist and be the basis of divorce 
jurisdiction (see p. 473). So far the jurisdiction has not been exercised on a 
national basis. It is doubtful if the Supreme Court of Prince Edward Island 
has, as stated on page 474, any divorce jurisdiction. The judges of the Court, 
acting not as judges but as advisers to the executive branch of government, 
have jurisdiction under a pre-federation statute recently unearthed and put 
into use. The statement that Alberta adopted in 1928 legitimation legislation 
(p. 474) leads one to suspect that the other nine provinces lack such legislation. 
Yet practically all, if not all, now have it; some, e.g. British Columbia, enacted 
it prior to the English Act and do not discriminate against children of adulter- 
ous unions. Quebec of course has long recognized it. In Quebec, it is said, 
“Divorce a vinculo does not exist” (p. 474), but hundreds of such divorces 
are granted every year to Quebec residents by the Parliament of Canada. In 
Newfoundland, it is said (p. 474), there is no “divorce a vinculo, and it would 
need an Act of this new province to set it up.” Here again the Canadian Parlia- 
ment at Ottawa grants divorces for Newfoundlanders. No legislation of this 
new province or of any other province could “set it up”: divorce, constitution- 
ally, is entrusted to the federal, not provincial, legislature. The divorces granted 
in the other provinces of Canada “in the main in pursuance of the English 
law” (p. 474) are available not upon the grounds available in English law 
today, but only on those formerly available under the act of 1857 (adultery), 
except in Nova Scotia where, since 1761, cruelty has also been a ground. (The 
“double standard” was removed about 25 years ago.) Divorces are (contrary 
to the statement at page 479) available in South Carolina: see Statutes at 
Large (1949), no. 137; grounds: adultery, desertion, physical cruelty, habitual 
drunkenness. Also at page 479 it is suggested that in California and Illinois 
the divorce decree does not become absolute for one year: it is believed that 
the divorce is absolute when granted, but that remarriage is prohibited for 
one year. What if one party died within the year: would the other be his 
spouse? It is thought not. On the question of English or Canadian recognition 
of Reno divorces (pp. 482-4) reference might have been made to Walker 
v. Walker (B.C.C.A.) where the court recognized such a “sham” divorce on 
the ground that it was recognized by the law of the parties’ domicil (Cali- 
fornia) on the basis of Sherrer v. Sherrer. But apart from recognition by the 
domicil, it is thought that such divorces would not be recognized—in fact 
British Columbia residents who have obtained them and then remarried have 
been convicted of bigamy. The “quaere” at page 483 as to a Reno divorce 
obtained by a husband who lived in Reno two years instead of the usual six 
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weeks is surely answered very simply—nothing depends on the length of time 
alone. Only if the husband acquires a Nevada domicil in the English common 
law sense of that term, whether in six weeks or two years or ten years, will the 
Reno divorce be recognized in the Commonwealth (apart from the Armitage 
rule as illustrated in Walker v. Walker). The cases summarized in section 1074 
on page 484 really answer the quaere. 

Apart from the above, Latey is a valuable and exhaustive text. The present 
edition has been carefully revised and a number of annoying errors in earlier 
editions removed. We are glad to see also (pp. 1416-17) the international 
convention with respect to foreign divorce and nullity decrees prepared in 
1947 at Prague by the International Law Association. Whether legislation 
implementing this type of convention, or some other form of legislation, is 
adopted, at least we have a recognition of the problem and concrete proposals 
for solution. 

Gitsert D. KENNEDY 
Faculty of Law 
University of British Columbia 


The Conflict of Laws. By R. H. Graveson. Second edition. London: Sweet 
& Maxwell Limited [Toronto: The Carswell Company Limited]. 1952. 
Pp. xxxii, 455. $7.50. 


Tue first edition of Professor Graveson’s book appeared in 1948 and was writ- 
ten with the admitted purpose of furnishing a guide for the beginning student 
in this branch of the law. The second edition is designed to serve the same 
purpose and is essentially a refurbishing of the former work although it gains 
added volume through the incorporation of statutory changes and recent cases 
arising during the interim period, the expansion of several discussions appearing 
in the earlier edition, and the addition of some new ones. The first edition has 
a subjected to accurate and thorough appraisal (e.g., by Dr. F. A. Mann, 

(1949) 12 Modern Law Review 127, and A. J. Bland in (1949) 65 Law 
rAcoaeld Review 264) and there remains now only to ae the changes 
made in this subsequent volume. The changes fall roughly into three cate- 
gories: changes in material, changes in method of presentation, and changes 
in emphasis. At the outset however it should be noted that it is difficult and 
perhaps unfair to review this book apart, abstracted as it were, from its com- 
panion piece, Cases on the Conflict of Laws, produced by Professor Graveson 
in 1949. The two are not separate units but together form one integrated source 
of materials prepared by the author with the special needs of the student and 
the limitations of the classroom in mind. For this reason also, the reader should 
not expect a veritable compendium of conflict-of-laws lore. On the other hand 
it is not necessary that he steel himself for a journey into the more obtuse 
vagaries of the subject, the labyrinth of theories, counter-theories, distinctions, 
and so forth which often overwhelm but rarely convince. 

The major changes, from a material point of view, occur chiefly in chapter 
7, dealing with forms of status, chapter 8, the contracts section, chapter 13, 
jurisdiction of English courts, and chapter 16, which considers divorce and 
nullity. With respect to status, Professor Graveson devotes greater space to 
the Legitimacy Act, 1926, and introduces the question as to whether section 
1(2), the “adulterine child” section, of the Act is a conflicts rule or a purely 
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domestic criterion (p. 144). The adoption of the second view would appear 
to be the most logical, certainly from a contextual standpoint. The problem 
of legitimation and nationality, the impact of the British Nationality Act, 1948, 
and the consequent discard of the position taken earlier in Abraham v. 
Attorney-General, is also discussed (p. 147). A short survey of jurisdiction in 
these matters is also added here to supplement the more general treatment 
accorded the subject in chapter 13. A completely new section relating to 
adoption is included in this edition together with the author’s speculation on 
the relevant choice-of-law rule, a question on which the Adoption Act is silent 
(p. 149). The failure to distinguish between adoption and legitimation by 
subsequent recognition, noted in the first edition, is perpetuated (p. 146). 

The section devoted to the ascertainment of the “proper law” of a contract 
(pp. 163-71) has been completely rewritten and contains a new and valuable 
discussion of theories and historical treatment relating to objective contacts as 
opposed to subjective intentions as indicating that law. Acknowledging the 
unhappy importance of modern day currency fluctuations and exchange restric- 
tions, Professor Graveson deals with the problem of the breach of control 
regulations in the context of legality of contract (p. 177). A new section on 
monetary provisions is added (p. 183) considering the general problems of local 
currencies and payments of debts and damages in terms of devalued or appre- 
ciated rates. 

Differences in the chapter relating to jurisdiction of English courts accrue 
largely through the addition of several new cases. The result develops the dis- 
cussions contained in the first edition, but does not change their substantive 
treatment. The exceptions to the Mocambique Case are extended (p. 285). 

The passage of the Matrimonial Causes Act, 1950, influences the major 
changes in chapter 16 and particular reference is made to residence as a new 
basis for domestic divorce jurisdiction (p. 349) and divorce on presumption 
of death (p. 351). The recent creations of statutory exceptions to the common 
law jurisdictional rule underscore the pressing need for new choice-of-law 
rules to keep pace with the realities of modern divorce legislation. The present 
chapter on divorce is shot through with references to the problem. The im- 
plications of the DeReneville Case are further enlarged upon (pp. 375-8). 

One of the few criticisms levied against the first edition was that it was per- 
haps too heavy for the digestive system of the “students approaching conflict 
of laws for the first time.” The process of assimilation has been rendered easicr 
in the new edition in a variety of ways. The basic problems of choice of juris- 
diction and choice of law are more fully covered and explained at the outset 
(chap. 1) and there too the student is introduced to the vexing problems of 
the enforcement of foreign judgments, included as a new section, as a prelude 
to the more comprehensive treatment of these matters in later portions of the 
book. Again, Professor Graveson introduces several “as we have already seen” 
paragraphs, at appropriate intervals, by way of recapitulating points previously 
considered. There are also several instances of statements of résumé and syn- 
thesis appearing at the conclusion of particularly difficult discussions (e.g., 
p. 175, following the problem of the “proper law’) of invaluable aid to the 
student groping in an unfamiliar maze. Certain ambiguities or half-truths are 
also cleared up, for example, the statement in the first edition (at p. 298), that 
the essential validity of a will is governed by the law of the testator’s domicile. 
is put beyond cavil in the second edition by adding “at death in the case of 
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movables and by the lex situs at that date in the case of immovables.” A wise 
injunction is appended as a first footnote to chapters 2 and 3, dealing with 
classification and renvoi, to the effect that beginners would be well advised to 
leave these particular problems to the last. Chapter 20, which is entirely new, 
should help the student seat the “unruly horse” of public policy. At least 
Professor Graveson corrals the beast and confines it to a paddock of ten pages 
where it can be examined without hardship. The chapter also incidentally 
affords a capsule review of the difficult questions of public policy arising from 
time to time in the body of the text. 

The new edition contains more speculative discourses and personal expres- 
sions of the author than its predecessor but it never becomes a vehicle for ab- 
stract ideas abstractly stated. On the question of domicile (spelled with an “e” 
in this edition) Professor Graveson questions that the generally accepted rule, 
that a foundling’s domicile is where he is found, should be applicable in all 
circumstances and roundly denounces, in no uncertain language, the unity 
principle of Attorney-General for Alberta v. Cook as hopelessly unreal. His 
solution of the circulus inextricabalis, ascribing the status of legitimacy to a 
child’s domicile which in turn depends on the ascertainment of his status, is 
interesting and appears to be a compromise between the views of Wolff and 
Cheshire (and the legitimation cases if the analogy can be drawn) on the one 
hand, and the American Restatement on the other. The former submit that 
a child is absolutely legitimate or illegitimate depending on the conclusion of 
but one law, the domiciliary law of the father. The latter view to the effect that 
a child can be illegitimate as to the father but legitimate qua the mother 
(considering the laws of both domiciles) imputes to the child a sort of relative 
status. Professor Graveson suggests that if a child is legitimate by the domiciliary 
law of either parent he should enjoy an absolute status, but, practically, the 
incidents or consequence of the status will concern only the child and the parent 
by whose domiciliary law he is legitimate. Whatever differences in practical 
results may underlie these solutions Professor Graveson’s theory at least has the 
advantage of reducing the incidence of bastardy. 

Shaw v. Gould, the “disgraceful anomaly,” is given extended treatment 
although I do not agree with the author that the effect of the decision included 
a determination of illegitimacy. Status as such was not in issue for it was not 
a condition of succession (as in the Bischoffsheim Case). The House of Lords 
did not inquire into the claimants’ status but if it had, it might well have de- 
cided they were legitimate on the Wolff-Cheshire theory. The disposition of the 
case would have been the same, regardless, for the English succession-law test 
of birth in lawful wedlock, in the English sense, would still be unfulfilled. 

The author also contributes valuable speculative discussions on the subject 
of testamentary capacity (pp. 239 ff.), the new choice of law rule which may 
perhaps be deduced from the DeReneville Case (pp. 376 ff.), and a trenchant 
criticism of the rule in Godard v. Gray in the context of the effect of mistake 
in foreign judgments (p. 427), to mention but a few of the new additions of 
this nature. 

All in all, the second edition is better than the first, and the first was a wel- 
come addition to the bibliography of the subject. 

R. S. Mackay 
School of Law 
University of Toronto 
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The Honourable Society of Osgoode Hall. By C. H. A. ARMsTRONG. With an 
appendix on the History and Architecture of the Fabric by E. A. ARTHUR, 
and a foreword by D. L. McCarruy. Illustrated. Toronto: Clarke, Irwin 
& Company, Limited. 1952. Pp. 60. $3.00. 


WE are under real obligations to Mr. C. H. A. Armstrong, Professor E. R. 
Arthur, and Mr. D. L. McCarthy for this charming book written with the taste 
and refinement such as we should expect from both authors and prefaced by 
a short note from Mr. D. L. McCarthy to whom Osgoode Hall has always 
been a source of admiration and care. Indeed, when we had finished the little 
volume, it recalled to us, in some undefined manner, Charles Lamb’s essay on 
The Old Benchers of the Inner Temple, for in tracing the development of the 
legal profession in Ontario, its institutional organization, and the physical 
growth of Osgoode Hall and its grounds, there comes before us, as to Charles 
Lamb, something of that very worthy nostalgia which ought to be given without 
apology to our history, as men and buildings and past scenes pass before our 
memories and fit some sections of our own days into their bygone years. It is 
not unprofitable in these terrific times to pause with the authors and with 
Charles Lamb to contemplate a venerable society—its miscellaneous dead, 
human as we all are, and its attempts, human too, to house themselves for 
their daily task. Mr. Armstrong writes with restrained affection, with com- 
petent knowledge, and with a real skill in making a picture of those who move 
across his pages, of the life they lived, of their hopes and aims, while Professor 
Arthur traces with his well-known professional accomplishments an apprecia- 
tion of the structure of Osgoode Hall from the architect’s point of view. He 
praises with discrimination, he criticizes with effective purpose, and he ex- 
presses hope that, as Osgoode Hall is the most important “ancient monument” 
in Ontario, its preservation, repair, and so on will proceed along lines which 
will not remove the ancient landmarks. 

Some one has said that a nation without old buildings and ghosts is heavily 
handicapped. This little book will, we hope, reach every lawyer in Ontario— 
and many elsewhere—for any profits arising from it will go, through the 
generosity of Mr. W. H. Clarke, to the repair and refurnishing of the English 
Inns of Court, so badly damaged in the recent war. Its wide circulation ought 
to do much to endear Osgoode Hall to us as one of our “old buildings” and 
it ought to people the minds of generous men with the ghosts of history whose 
spirits still move round it, and who in their day and generation gave not a 
little—perhaps generously or selfishly, perhaps widely or narrowly, perhaps 
critically or uncritically—to the building of the temple of the law—our heritage 
from them. I always dread going into Osgoode Hall for fear that some “expert” 
has got loose in it, that some “committee,” obsessed with “modern efficiency,” 
has taken on the “duty” to “modernize” it. Osgoode Hall has many incon- 
veniences—so have all old things. What of it? I write as one who has known 
university rooms which were decayed, worn out, “impossible” by any modern 
standards, yet for most of us the glorious company of the ghosts of world-famous 
former students more than made up for the lack of modernization. 

The book ought to reach a wider public than the profession. Osgoode Hall 
has so far been preserved and its famous fence and grounds have survived 
“civic planners” and “city improvers,” who murder trees, old historic buildings, 
and so on so that we may move faster to our inevitable end. I hope Osgoode 
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Hall will long remain an “ancient monument” and a sacred trust in the hands 
of the Benchers of the Law Society of Upper Canada, which they will nobly 
preserve as a building and as the home of ghosts, some of whom are recalled 
so vividly by Mr. Armstrong. If the little book does nothing more than accen- 
tuate professional and public knowledge and pride, it will have performed a 
real service. It is a credit to the authors and to the publishers, and the illus- 
trations are worthy of the text. The lines are fallen to us in pleasant places and 
we have a goodly heritage; we take pleasure in her stones and her very dust is 
dear to us. 


W.P.M.K. 


Money in the Law, National and International: A Comparative Study in the 
Borderline of Law and Economics: A Completely Revised Edition of “Money 
in the Law.” By A. Nussspaum. Brooklyn: The Foundation Press, Inc. 1950. 
Pp. xxxii, 618. $8.00. 


Tuis is a largely rewritten edition of Professor Nussbaum’s Money in The 
Law, National and International, published in 1939. Professor Nussbaum has 
for many years been a distinguished exponent of the method of legal analysis, 
which in Germany he described as Rechtstatsachenforschung, i.e. the analysis 
of legal phenomena in the light of economic facts. The present volume is an 
outstanding application of this method; it attempts to link the legal and eco- 
nomic aspects of what Savigny described more than a hundred years ago as the 
“almost mysterious nature by which money differs from other things.” The 
book starts with an analysis of the concept of money and explains the various 
theories of money as well as the different monetary systems. The second chap- 
ter, which deals with debts, is a contribution to the law of contract as much as 
to the law of money. It includes, for example, the many judicial and legislative 
reactions to the inflation and revaluation of currencies which in several coun- 
tries followed World War I. Perhaps the most important and interesting chap- 
ters of the whole book are the sections dealing with the form, operation, 
judicial interpretation, and legislative restriction of gold clauses. For reasons 
which are not readily apparent to this reviewer, their analysis is split up between 
the first book and the second book. The latter deals with debts in inter- 
national relations and the international aspects of gold clauses. This is followed 
by a chapter on international antagonisin and international co-operation. The 
first part of the chapter is an analysis of the many forms of increasingly rigid 
exchange controls which one country after another has adopted under the stress 
of warfare and economic nationalism. The second part deals with attempts to 
ensure international co-operation through international regulation. Among 
these, the International Monetary Fund, which resulted from the joint labours 
of Lord Keynes and Mr. Harry White, is of course the most important. An 
annexe, which is of particular interest to the historian, traces the history of the 
American currency. 

It would be difficult, even for a more expert reviewer, to do justice to the 
wealth of learning and material assembled in this volume. While American 
decisions have first place in a book published in the United States, there is 
abundant reference to and discussion of the legislation and judicial interpre- 
tations concerning money in all important countries of the Western world. In 
his preface, the author mentions an aspect of his study of particular impor- 
tance: the abundant evidence of nationalist prejudice in the judicial interpre- 
tation of contracts and debts in which one party is a foreigner and the other a 
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national. These have in most cases been the by-product of a severe economic 
crisis resulting in the need for foreign loans. 

That legislators will in times of crisis pass laws as favourable as possible to 
their own nationals, and as unfavourable as possible to foreigners, is perhaps 
to be expected in an age still dominated by nationalism and stark contrasts 
between wealthy and poor nations. Legislatures are, after all, avowedly political 
bodies translating political objectives into legislation. It is far more disturbing 
to realize the extent to which the superior courts of practically every country 
have modified or abandoned the judicial impartiality which in the theory 
of democracy they are supposed to observe, and which lawyers of all denomina- 
tions never tire of proclaiming as a supreme virtue of democratic courts of 
justice. The evidence which Professor Nussbaum has assembled, especially 
around the interpretation of gold clauses, is overwhelming. Pride of place in 
this depressing race for discrimination against foreigners probably belongs to 
the French. In 1873, the Cour de Cassation in the Do-Delattre Case had 
declared that a gold clause had been invalidated by subsequent legislation 
making bank notes legal tender. After World War I, this was given a strong 
nationalist twist. Whenever a foreign creditor invoked a gold clause, the 
Do-Delattre doctrine was appealed to in favour of the French debtor; but 
when it was a Frenchman who profited from gold clauses incorporated in 
French loans to foreigners, and providing for a French place of payment, the 
Cour de Cassation adopted the “double transfer” theory. This enabled it to 
discard the lex loci solutionis and to maintain the gold clause in favour of 
the French creditor. The French courts also invented the “international con- 
tracts” theory, according to which the cours forcé of French money must be 
accepted within France as the equivalent of a gold coin, whereas the effective- 
ness of the gold clause remained unimpaired outside France. This doctrine 
too was used in such a manner that generally French creditors—and it must 
be remembered that, in the thirty years preceding World War I, France was 
a great international creditor nation—received the benefit of gold clauses, 
while foreign creditors were held to accept the paper substitute of the cours 
forcé. Some of the lower courts, and in particular most of the legal writers 
protested against these doctrines. But, on the whole, the courts became instru- 
ments of national economic interests. 

As Professor Nussbaum shows, similar trends have been exhibited by the 
courts of Austria, Belgium, Canada, Czechoslovakia, England, France, Ger- 
many, Italy, the Netherlands, Norway, Sweden, and the United States. The 
German Reichsgericht for example accepted the Czechoslovakian rejection of 
the revaluation theories, which the German courts had developed, in the case 
of a German mark debtor indebted to a Czechoslovakian creditor; but where 
the Danish owner of real estate situated in Germany—the German inflation 
led to large-scale foreign investments in German real estate—had tendered 
the nominal amount of the debt to his German mortgagee and had obtained 
a Danish judgment, the Reichsgericht refused to recognize the judgment. The 
Reichsgericht also drew an extremely nebulous distinction between foreign 
currencies which were “ruined” and those which only needed readjustment. 
In all these cases, regard must be had to the bitterness with which in the post- 
war period the impoverished middle classes of Germany, France, and other 
countries regarded the easy gains of foreign speculators. But judicial discrimina- 
tion went far beyond this, and the record certainly dispels the myth of judicial 
unconcern with the political and economic application of legal decisions. 

Canadian courts have had relatively few opportunities to participate in this 
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game, but in Royal Trust v. Oak Bay, [1934] 4 D.L.R. 697, the Supreme 
Court of British Columbia effectively demolished a creditor’s option between 
payment in pounds sterling and payment in Canadian dollars—which were 
then at a discount—by awarding Canadian dollars only. Nor has the House 
of Lords been entirely blameless in this matter. In its famous decision concern- 
ing the application of American law to a British war-time loan floated in the 
United States (Rex v. International Trustees for the Protection of Bond- 
holders, [1937] A.C. 500), the House deprived the British government of its 
sovereign dignity and held the loan subject to American law. The effect was of 
course to make applicable the Joint Resolution of Congress which had abol- 
ished the gold standard and thus to reduce the British debt. A rather less 
defensible decision concerns the Canadian gold clause legislation. In 1937, 
Canada abrogated gold clauses for all obligations whether expressed in terms 
of Canadian or non-Canadian currency. Except for this extension to non- 
Canadian currencies, the Act was drafted on the model of the American Joint 
Resolution. In the New Brunswick R. Co. Case, [1939] A.C. 1, the House 
of Lords decided that the clause of the Act which declared “every gold clause 
obligation . . . contrary to public policy” was confined to future contracts; 
this interpretation made the Act as well as any similar legislation of other 
countries practically valueless. In the Bondholders’ Case, it had not occurred 
to the House that the American loan of 1917 was excluded from the Joint 
Resolution of 1933, because it had been made earlier. As the author puts it, 
“an unpleasant feeling about the whole affair remains.” Canada checkmated 
the decision by enacting an amendment which forbade the enforcement of 
foreign judgments disregarding the gold clause abrogation. The author notes 
that “this little piece of intra-empire legal warfare has been ignored in English 
and Canadian legal text books and periodicals, nor has the decision of the 
House of Lords been subjected to searching scrutiny.” 

It is not possible to refer to the many other interesting aspects of this very 
important book, nor is it suggested that the author’s theories and interpre- 
tations are beyond controversy. The style, while generally clear and forceful, 
is often heavy; but there is little doubt that this book is one of the most 
significant contributions made in years to a field which concerns lawyers and 
economists alike. 

W. FrrepMANN 
School of Law 
University of Toronto 


Constitutional Laws of the Commonwealth. By Sir Ivor JENNtINGs and C. M. 
Youns. Being a Second Edition of Constitutional Laws of the British Empire 
Oxford: At the Clarendon Press [Toronto: Oxford University Press]. 1952. 
Pp. xxiv, 520. $6.00. 


Wuen the first edition of this book appeared in 1938, under the title Con- 
stitutional Laws of the British Empire, we had the pleasure of giving it a 
favourable review in the Journal (III, 209). While entering a cautious caveat 
about case-books in general, we had no qualifications about the value of the 
introductions, and we suggested that the book would be invaluable and sug- 
gestive for beginners in the subject and indeed for more mature students. With 
the passing of the years, our views have been more than confirmed. The intro- 
ductions continued to be most useful, and we even found the selection of cases— 
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personal as all these must be to an editor—practical, usually adequate, and to 
the point. We then welcome a new edition, and, at once, we congratulate Sir 
Ivor Jennings on his successful accomplishment in fields of law dangerous to 
the inexpert, and calling not merely for legal but for political and social wis- 
dom and restraint. As we should expect from a scholar of his eminence, dis- 
tinction, and practical experience, he has brought the entire book up to date; 
and his knowledge of the law, of events and their implications over these 
momentous years colours the various introductions and renders them more than 
ever valuable. They are learned without being pedantic or “legalistic,” ex- 
tremely well informed, written with clarity where that is possible, full of wise 
criticism, free from any carping or facetious remarks, and above all free from 
doctrine and dogma in fields and relationships where the history which he so 
admirably reviews is itself the outcome of trial and error, of legal, political, 
and social experience, and of aims and purposes on the whole high-minded and 
of good report, which do not lend themselves to the precision of terms of art 
or imply finality within or without the Commonwealth. More than ever we 
may recommend them as the most succinct and suggestive introductions, not 
merely for beginners but for all men of goodwill interested in the study of the 
comparative laws of the Commonwealth, who ought to seek enlightenment and 
show interest in these ten-odd years of development. 

Many changes of value have been made. For example, we now deal with 
the “Territories of the Crown,” not with its “Jurisdictions,” and with “the 
Commonwealth,” not with “the Empire”; sections have been added on 
“Citizenship,” not “allegiance”; “secession” is not avoided as too unwise for 
discussion; “Dominion status” becomes “Independent Status”; new chapters 
deal with New Zealand and Ceylon and with the Republic of Ireland, which 
Sir Ivor Jennings concludes has not entirely departed into the discard of 
ostracism. It will thus be seen, from these examples of change, how important 
are the matters dealt with—informed by insight and balanced by authority. 
Sir Ivor Jennings hopes that the book will be useful to students in the United 
Kingdom. We would like to assure him how useful it has been, since the first 
edition, to students in Canada. We believe that this revised edition will more 
than ever prove of stimulating utility. 

It would serve no useful purpose to examine the cases, which, as we have 
said, must remain personal in selection in a book of this nature. They have 
been selected by experience and few could agree on what should be excluded 
or included. The task, indeed, is by no means easy amid the vast quantity of 
them scattered over so many jurisdictions. However, they are good as they 
stand, avoiding on the one hand “snippets” and on the other “editorial sum- 
maries.” 

We believe that a new edition will be called for in due course. We would 
like to suggest with great respect some points. It is most irritating that the 
references to the Reports do not appear in the Table of Cases. Nothing is 
more annoying in using the book than to have to look up a case in the text to 
find the reference to the Reports, and it certainly detracts from its practical 
value. We should like to see, in connection with the subject of the “immunity 
of instrumentalities” in Australia, some reference to Essendon Corporation v. 
Criterion Theatres Ltd., [1947] 74 C.L.R., at pages 16-27, especially for the 
judgment of Dixon J. (as he then was), which is of the greatest value and 
learning. We should also like to see for Australia, some discussion of or reference 
to the treaty-making power—a singular omission, when it is dealt with for 
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Canada. There are a few small points: a section ought to deal with the office 
and status of a governor-general; the British North America Act is not revised 
in the light of the Statute Law Revision Act of 1893; the date “1922” in the 
note on page 185 ought to be “1938”; in the Australia Constitution Act, 
section 7 ought to be changed to show the increase in the number of senators 
from each state under the legislation of 1948; section 106 of the South Africa 
Act will undoubtedly need to be changed in the light of the Privy Council 
Appeals Act of 1950. While the notes are full and adequate and constitute 
incentive for wider study, we should like to see more references to texts, and 
especially to the literature in the law journals. The latter is voluminous and 
of unequal worth. A wider selection of such references from a scholar of such 
eminence and insight would greatly benefit his volume. Even a select selection 
of them in an appendix would be of the greatest help. All these are, however, 
small points, and do not materially affect the value of this very successful work 


W. P. M. Kennepy 
School of Law 


University of Toronto 


The Irish Parliament in the Middle Ages. By H. G. Ricuarpson and G. O. 
SayLes. Etudes présentées 4 la Commission internationale pour l’Histoire 
des Assemblées d’Etats. Philadelphia: University of Pennsylvania Press; 
London: Oxford University Press. 1952. Pp. xii, 395. $8.50. 


Tuts is a scholarly and valuable survey of the mediaeval Irish parliament, 
from its beginnings, so far as these can be discerned, down to the Statute of 
Drogheda, the so-called Poyning’s Law of 1495. It is claimed to be a monu- 
mental achievement, and indeed it marks a new beginning in the history of this 
institution, for the first time placing it on foundations comparable to those of 
the history of the English mediaeval parliament. The two authors have a 
remarkable capacity for discovering and handling original material; and a 
conspicuous feature of this volume is the extent to which it depends on hitherto 
unpublished records, a good many of which are printed in lengthy appendixes. 
All future research on the Irish mediaeval parliament must begin with this solid 
and thorough piece of work. 

Whether or not future research will sustain the interpretation of these 
scholars is another question. They rightly stress that the Irish and English 
parliaments of the Middle Ages were of the same pattern; and they begin 
their study with an important dissertation on Maitland’s view of the English 
parliament, as set forth in his well-known Memoranda de Parliamento 1305; 
though they reject some of Maitland’s cautious qualifications of his conclusions, 
on the grounds that their great predecessor was guilty of a meiosis which his- 
torians have generally misunderstood. Thus, they bring to the study of the 
Irish parliament strong views as to the nature of the parliamentary assembly, 
derived it is true from a vast acquaintance with English records, but not de- 
veloped afresh from the Irish evidence. And, just as not all historians agree 
with their conclusions about parliaments in England, so it is possible that some 
may disagree with their use of the new material. It may be, for instance, that 
some of the evidence they adduce agrees better with Stubbs’s view of parliament 
than with Maitlands’. Just how parliament in Ireland was an afforced session 
of the council, rather than an assembly of council, barons, and prelates, and 
what the distinction between the one and the other assembly, are not always 








Reviews or Booxks 151 


clear. Nor is it quite evident why “full” parliament meant simply a parliament 
in public session. At least, it might have been wiser to indicate that these, and 
other questions, are still under debate. 

But whether one agrees or disagrees, there remains a deep obligation to 
Messrs. Richardson and Sayles for making this evidence available and for their 
stimulating, if occasionally provoking, text. 

B. WILKINSON 
University of Toronto 


Kenny's Outlines of Criminal Law: An Entirely New Edition. By J. W. Cectr 
Turner. Cambridge: At the University Press [Toronto: The Macmillan 
Company of Canada]. 1952. Pp. liv, 576. $8.00. 


To students of criminal law the name “Kenny” has for over fifty years carried 
something of the import of the word “home” to the tired traveller. His Outlines 
of Criminal Law, enunciating principles explicitly and with a minimum of 
background confusion, have provided a figurative sanctuary to those groping 
for the first time (and for the hundredth time) in the labyrinth of crime. In 
truth, the light of Kenny has glowed brilliantly, and, if it was to be supplanted 
at all, it would require the brilliance of a star of the first magnitude. 

Although the jacket of this “entirely new edition” places the familiar title 
Kenny’s Outlines of Criminal Law at the top and in heavy print, the text is 
in a very real sense a new creation rather than a new edition. Between 1902 
and 1936, Kenny went through fifteen editions and no interval between appear- 
ances was longer than four years. The task of re-editing the work was therefore 
largely a matter of scissors and paste. Such treatment was no longer desirable 
or even possible in this present work which must perforce incorporate the 
many developments which have arisen in the last fifteen years. In Mr. Turner’s 
words, “it is no longer satisfactory to splice new material into the old work 
and it has become imperative to rewrite a great part of it.” No one can possibly 
argue with this position. It is the fortunate lot of students and practitioners 
alike that the heavy onus was assumed by Mr. Turner, the modern-day giant in 
the field of English criminal law. Only the unthinking sentimentalist would 
decry the fact that Kenny has been changed. Only a hidebound die-hard would 
maintain that Kenny’s Outlines are stamped with a seal of immutability and 
hence must not be changed. Realistically, a change was necessary and it need 
only be added here that Mr. Turner has done just that and has done it well. 

However, the new text is not revolutionary. It does not overthrow the sub- 
stance of previous editions but complements that substance by a painstaking 
process of integration and development in a new arrangement. Mr. Turner’s 
edition has become a vehicle for the expression of his own valuable ideas on 
some of the more knotty and perplexing problems of criminal law. Forming 
part of the warp and woof of the book are many of his fine articles which have 
appeared over the years, for instance, his contributions on the problems of 
mens rea and criminal attempts, written as essays in The Modern Approach to 
Criminal Law, and which are landmarks of reason and exposition. My regret 
is that these discussions are perhaps too condensed from the originals and as 
a result clarity is sacrificed for economy of space. The niceness of some of the 
points considered require special elucidation particularly when it is remem- 
bered that a large part of the audience will be beginning students. 
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At the risk of appearing to be irreverent I always felt that the previous edi- 
tions of Kenny erred on the side of over-simplification, infusing in the unwary, 
or in those who read a book much as they would swallow a capsule, a sense of 
patness which does not exist. Mr. Turner has to a large extent remedied this 
by developing the problems of the subject further, but his conciseness in so 
doing often leaves the reader, if not ignorant that problems exist, at least per- 
plexed as to what should be done about them. There seems to be a theory that 
a text, to be used in the classroom, must be “short,” that students will balk at 
studying a “big” book. In fact students will read a book only if they understand 
it, and understanding may be vitiated by making a book too condensed and 
therefore too heavy. It is especially true of criminal law, abounding as it does 
in niceties, technicalities, and (in so many aspects) general confusion, that a 
full understanding cannot be obtained except through a full discussion. Mr. 
Turner has many pearls to offer but often they are appreciated only with 
difficulty because they are not held up to the light sufficiently long. 

It is rather disappointing to find that this edition concerns itself exclusively 
with English cases and statutory materials (there are a few trivial references to 
other jurisdictions). A marked predominance in favour of English sources was 
of course to be expected, but to ignore practically al] other sources results in 
an inevitable rigidity in the presentation of the discussion. As a consequence 
this edition (like its fifteen predecessors) is a shop carrying but a limited stock 
of salable goods for the Canadian reader, rather than a cosmopolitan market- 
place offering a variety of wares to choose from. A broader sweep and greater 
depth would also be obtained if the author had not been so cautious in enlisting 
the ideas, policies, and alternative processes of reasoning of other courts. 

Despite this lack of breadth, Mr. Turner is to be commended for the selection 
of the cases which in fact do appear, having in mind the welter of decisions 
available for use and the gigantic grab-bag of judicial pronouncements which 
must somehow be sorted. By and large his choice is eminently satisfactory. As 
no text can be a universal solvent for all the individual tastes of its readers, 
undoubtedly some will feel that certain cases should be omitted and “better” 
ones added. Changes and suggestions of this nature have been competently 
dealt with elsewhere (see review by D.R.S.D., in (1952) 15 Modern Law 
Review 512), but even the most thoroughgoing critic of Mr. Turner’s book can 
only seek, at best, to improve the frills. The basic foundation is solid. 


R. S. Mackay 
School of Law 


University of Toronto 


Bailment in the Common Law. By G. W. Paton. London: Stevens & Sons 
Limited [Toronto: The Carswell Company Limited]. 1952. Pp. xi, 454. 
$14.25. 


ProFessor Paton, who enjoys an enviable reputation in the common law 
world for scholarship through such works as A Text-Book of Jurisprudence, 
attempts in this volume (to use his own words in the preface) “to analyse the 
concept of bailment in the common law, and to assess the influence of Roman 
doctrine, English forms of action and modern statutes.” He has not, however, 
produced merely an analytical essay on bailment. Rather he has given us a 
case-laden text covering the various kinds of bailment known to the common 
law under the broad classifications of gratuitous bailments and bailments for 
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value, along with a chapter on remedies and a chapter on the criminal law 
aspects of bailment, the whole preceded by an introductory section covering 
definitions and distinctions and the historical development. 

In the main, this book can be characterized as bailment through the cases, 
with interpolations by the author of his own views and syntheses of the cases, 
the views of other writers on particular topics and with some references to the 
American Law Institute’s restatements of Restitution and of Torts. This method 
of exposition results occasionally in unrelieved recitation of decisions (see, for 
example, the chapter on “Innkeepers”). The author would be more helpful 
if, instead, he himself led the way. It does, however, serve to give the prac- 
titioner many “white horse” cases to juxtapose with some particular problem 
which he is facing in his office or in the courts. I do not wish to give the im- 
pression that Professor Paton’s critical faculties have been subordinated to 
the task of arranging a mass of case law in some intelligible order. It is, how- 
ever, my own view that the law of bailment has suffered from excessive clas- 
sification and subclassification and a writer on the subject can be of great 
assistance to the courts in helping to pull it together. Holding this view, I am 
bound to deplore discussion of the same problem in different places according 
to some bailment classification. For example, the problem of limitation of 
liability is dealt with in bailment for value (at p. 178); again, in connection 
with common carriers (at p. 265); and again, but briefly, in connection with 
hiring contracts (at p. 298). Another illustration concerns the treatment of 
negligence and the burden of proof in bailment cases. Discussion of these mat- 
ters is likewise dispersed through the book and may be found in the section on 
gratuitous bailment (at p. 96), in the section on bailment for value (at p. 165, 
and at p. 172) ; and in the section on hiring contracts (at p. 300). This critic- 
ism, if I may so dignify my own preference in a book on bailment, goes however 
largely to form. There are a number of comments which I would like to make 
on matters of substance. 

The method of exposition adopted by Professor Paton leads to many fine 
distinctions which may be merely accidents of the forms of action; and, more- 
over, it can result in a failure to bring comparable situations together. For 
example, in dealing with the title of a plaintiff in an action of conversion (see 
p. 382), the issues of substance would have been better pointed up if Gordon 
v. Harper and Mears v. L.&@ S.W. Ry. were brought into common focus. So 
too in respect of the liability of an innkeeper (see p. 199) for injury to, as 
opposed to loss of, a guest’s goods. Winkworth v. Raven, the commonly cited 
English authority for required proof of negligence in case of injury, could have 
been usefully compared with Day v. Bather, a case relegated to a footnote in 
the discussion of the innkeeper-guest relationship (see p. 206). An additional 
matter in this connection is the assumption of innkeeper’s legislation that the 
innkeeper is under an insurer’s liability. 

I would have liked to see a stronger treatment both of involuntary bailment 
and of finders than the author gave these subjects. The wide range of decision 
in the finders’ cases (especially if United States authorities are regarded) may 
well make any writer throw up his hands in despair. But merely to state results 
of important cases is hardly adequate to a subject which offers large oppor- 
tunities for so-called “policy” analysis. Brevity of treatment may also be mis- 
leading. Are we to gather from the statement that the judge in Hannah v. 
Peel followed Bridges v. Hawkesworth (see p. 125) that Professor Paton be- 
lieves that the two cases are comparable? 
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This text is one concerned principally with English cases and, to a lesser 
degree, with Australian cases. This is entirely understandable in view of Pro- 
fessor Paton’s background and position. He has however ventured to make 
references to United States decisions and even to an odd Canadian decision. 
Several parts of the book would have profited from a fuller exploration of 
United States and Canadian authority, for example, the section (on p. 347) 
dealing with the subjection of goods to a repairer’s lien by a conditional buyer, 
and, again, the material on limitation of liability. This, however, is of no great 
moment save that it limits somewhat the utility of the book in Canada, which 
suffers from a shortage of texts. The English example is, however, still strong 
enough to make this a minor criticism, indeed, on the usefulness of Professor 
Paton’s book for Canadian lawyers. It is worth while pointing out that Cowen 
v. Pressprich, a New York case (referred to on p. 115n) should have been 
noted as reversed on appeal, 194 N.Y. Supp. 926. The same holds true of the 
Ontario case of Darling Ladies Wear v. Hickey (referred to on p. 182n), which 
should be cited as [1949] O.R. 189 (also [1949] O.W.N. 768), reversing 
[1949] O.W.N. 180. 

The immense and painstaking labour which went into Professor Paton’s 
book is evident throughout its pages. My own preference for relegating more 
cases to footnotes and doing more analysis of doctrine in the text is a position 
which I take consistently with acknowledging Professor Paton’s contribution to 
a modern exploration of a widespread branch of the law. I should add a 
tribute to the publishers for a fine printing job. 

Bora LasKIN 
School of Law 
University of Toronto 


The Quest of Justice. By H. Potrer. London: Sweet & Maxwell Limited 
[Toronto: The Carswell Company Limited]. 1951. Pp. x, 88. $3.25. 


Tuis is the last of many distinguished contributions which the late Dean of 
King’s College, University of London, has made to the science of law. It is the 
revised edition of a group of lectures which deal with the problem of justice. 
The approach is mainly historical—as was Professor Potter’s thinking on most 
legal problems. Four periods in the development of English law are dis- 
tinguished: the dawn of justice (twelfth and thirteenth centuries) ; the age of 
faith (fifteenth and sixteenth centuries); the age of reason (seventeenth and 
eighteenth centuries); and the age of hope (nineteenth and twentieth cen- 
turies). Like any division of this kind, this classification is open to objections, 
but it contains an illuminating survey of the approach of English law to the 
problem of perpetual tension between legal stability and legal progress. Pro- 
fessor Potter is plainly sceptical of the many attempts to develop the law by a 
progressive and elastic legal interpretation in the light of changing social needs. 
He argues plausibly that we do not know enough about justice, and that the 
judge who administers the law in the light of accepted rules shows greater 
humility than the one who professes to know what justice requires. The author 
scarcely goes beyond this somewhat negative conclusion. To the present re- 
viewer, the main problem would seem to be the inevitability of choice between 
conflicting solutions. The contrast between a body of legal rules which are 
formed and can be applied strictly, on the one hand, and the somewhat loose 
and vague application of justice is an illusory one. The two constantly inter- 
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penetrate each other, and the appeal to strict law as against reforming justice, 
of which there are so many examples in recent decisions, is often a disguise 
for the choice of one legal philosophy as against another. Indeed, Professor 
Potter does not seem quite consistent in his approach. He approves, for example, 
Donoghue v. Stevenson, which he rightly sees as a decision of vast social im- 
plications, but which was certainly a prominent example of the moulding of 
law in the light of new social needs and ideas of justice. The result was achieved 
by an extremely liberal interpretation of precedent. This small volume stimu- 
lates thought and raises many important problems, although it does not solve 
many of them. 


W. FrreEpMANN 
School of Law 


University of Toronto 


Taxation in Canada. By J. H. Perry. Sponsored by the Canadian Tax Foun- 
dation. Toronto: University of Toronto Press. 1951. Pp. xiii, 409. $6.00. 


Tuis reviewer has found J. Harvey Perry’s Taxation in Canada one of the most 
useful and informative books yet published on Canadian public affairs. It 
describes the background, substance, and administration of present tax legis- 
lation in a manner that captures and holds the attention of the reader through- 
out its entire length. The author is presently research director of the Canadian 
Tax Foundation. He describes himself as “by training” an economist and as 
having “suffered long exposure” to lawyers and accountants. He wrote this 
book while an officer of the federal Department of Finance where he served 
for over fifteen years. While he warns that his views carry no official sanction, 
his position as a senior civil servant required that he exercise some restraint. 
This limitation has not prevented him from approaching Canadian taxation 
with perspective and confidence attributable to years spent in close personal 
contact with all phases of that subject. 

“The main purpose of this volume,” says the author, “is to describe in some 
detail the salient features of the Canadian taxation system of today.” This 
purpose he accomplishes in twenty chapters of narrative supported by an 
informative appendix and a complete and well-organized bibliography of 
materials relevant to every aspect of Canadian taxation law and public finance. 
The introductory chapter deals in a general fashion with influences on the 
evolution of the Canadian tax structure. This impressive account of both his- 
torical and ideological factors reveals the author’s insight and thorough grasp 
of his subject. Three chapters are devoted to the Dominion income tax from 
the point of view of its application to (a) resident individuals; (6) resident 
corporations; and (c) non-residents and the foreign income of residents. 
Lawyers familiar with the confused and technical detail of the Canadian 
Income Tax Act and Conventions will be particularly impressed by this simple 
presentation of that topic. Due emphasis on objectives and methods with a 
mere descriptive (yet accurate) reference to the delicate legal problems reveals 
the true, relative function of the courts in the over-all scheme of the income 
tax. A special chapter is devoted to Dominion succession duties. Here again 
the author’s clear portrayal of the basic legal concepts in “succession” and 
“inheritance” taxation earn him a lawyer’s respect. Two chapters deal with 
Dominion commodity taxes: the first with the customs tariff, the second with 
excise taxes, excise duties, and miscellaneous taxes. 
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The background to provincial and municipal taxation is presented in a 
chapter dealing with the constitutional limitations on taxation by or under 
provincial legislative authority. Separate chapters are devoted to discussion of 
provincial income and corporation taxes, succession duties, consumption and 
expenditure taxes, liquor, motor vehicle and miscellaneous taxes, and revenues 
from the provincial public domain. Because of recent differences in historical 
and economic background, taxation in the province of Newfoundland is treated 
separately. One large chapter deals with municipal taxation. Existing variations 
in local government across Canada have made this survey difficult. Yet, while 
avoiding emphasis on minor details and the danger of over-generalization, this 
chapter portrays the local programme of taxation with essential accuracy. 

Two chapters outline the procedure on enacting tax laws of the Dominion, 
the first describing the budget system, the second the budget speech. Contained 
therein is a comparative outline of United States procedure. A similar chapter 
describes the enactment of provincial and municipal tax laws. Two final chap- 
ters deal with the Dominion administration of direct and indirect taxes. These 
give us a view of the Dominion government at work obtainable only through 
someone of the author’s experience and wide associations in the federal civil 
service. 

The material of this volume is well presented. Every item of importance is 
mentioned, yet properly emphasized to attain a well-balanced treatise. The 
main portion of the text deals of necessity with taxing statutes. There is a dry- 
ness to legislation of this sort that requires the utmost skill in the literary pre- 
sentation of information to produce a readable treatment of it. A similar 
challenge is inherent in recounting fiscal] history and administration. The suc- 
cess of this book is no doubt attributable to the clear, concise style of writing 
and the immediate grasp of the essence of each topic presented. 

A charming feature of this work is an undercurrent of humour that rises at 
intervals to relieve the concentration inspired by the text. The author’s un- 
doubted reputation in his field permits him openly to belittle his own “gloomy 
profession” and at one point he ponders on the origin of the low repute of 
economists among jurists “who appear on the whole to have infinite patience 
for the esoteric refinements of any other profession”; yet elsewhere he com- 
ments on two conclusions of the Judicial Committee on direct taxation, arrived 
at by a process of reasoning “that would bemuse a freshman student in eco- 
nomics.” But at no point does humour overshadow the author’s earnestness 
of purpose. 

It is apparent that this book will be read extensively by lawyers, accountants, 
and public finance experts as well as by serious students of Canadian public 
affairs. Your reviewer wishes to commend it for use by the Canadian student 
of taxation law. Not only does it provide a concise introduction to legal prob- 
lems that the classroom lecturer is so frequently called on to provide; it pro- 
vides a background of non-legal materials and encourages proper perspective 
in students confined to studying the technical detail of one aspect of taxation. 


F. E. LaBrie 
School of Law 


University of Toronto 


The Law of Income Tax: A Treatise Designed for the Use of the Taxpayer 
and His Advisers. By E. M. Konstam. Twelfth edition. London: Stevens & 
Sons Limited: Sweet & Maxwell Limited [Toronto: The Carswell Company 
Limited]. 1952. Pp. Ixxxv, 441 pars. plus 82 pp. $19.00. 
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The Principles of Income Taxation: Deduced from the Cases. By J. P. HANNAN 
and A. FaRNswortu. London: Stevens & Sons Limited [Toronto: The 
Carswell Company Limited]. 1952. Pp. Ivi, 582. $13.25. 


WE welcome the appearance of new editions of two outstanding publications 
in the field of income tax. Mr. Konstam’s Income Tax, now in its twelfth 
edition since its original appearance in 1921, has become a standard work of 
reference based on the English law of income tax. Its content and approach 
are well known. The learned author’s object has been to provide a complete 
text of the English law. Within each of its chapters the law is organized into 
consecutively numbered topical headings. Under each heading the law is stated 
with adequate references to both the statute and the English cases. 

Dr. Farnsworth’s book is an English edition of an original work published 
in Australia by the late Dr. J. P. Hannan. In his preface the learned author 
states his task as having been “to adapt and to bring up to date the original 
work so as to make it suitable for English practitioners.” The resulting work 
is the most complete analysis of the common law that has yet been published 
in a single volume. The emphasis is on the English decisions, which are far 
greater in number than those of the dominions. Yet equal treatment is given 
to decisions in the various Commonwealth jurisdictions and decisions of the 
Judicial Committee of the Privy Council. This large volume of case law is 
broken down and organized to provide the reader with a systematic enquiry 
into the background of common law that is essential to an intelligent reading 
of income tax legislation. This work falls into two main divisions. The first 
deals with the case law on the nature of income, i.e. the attitude of the courts 
on the income nature of money and money’s worth received in various ways 
from the many forms of gainful transactions known at the present day. The 
second deals with the problem of deductions in computing income, i.e. the cost 
of earning income that is properly deductible by the recipient who is being 
taxed. We have throughout a scholarly presentation of case law on important 
problems not completely answered by statute. 

Both the above works are designed for tax practitioners. The first seeks to 
provide a ready answer to any problem of liability for English income taxation. 
The second presents an extremely well-organized and detailed digest of com- 
mon law cases. While both these books, and particularly the case law volume, 
will no doubt be of service to Canadians, it must be emphasized that neither 
volume was written for Canadian lawyers. Canadian law has been greatly 
influenced by English and Commonwealth decisions but it appears evident that 
Canadian courts and lawyers, while conversant with these decisions, have not 
been equally concerned with their important background of statute law. Essen- 
tial differences in the theory and method of income taxation as well as differ- 
ences in the wording of the statutes require the utmost care by Canadians in 
their use of taxation books designed for English readers. 

F. E. LaBrie 
School of Law 
University of Toronto. 


An Outline of Local Government and Local Finance in England and Wales 
(Excluding London). By Sir Ceci. Oakes and W. L. Dacey. Being the 
ninth edition of an original work by the late Sir Ropert S. Wricut and the 
Rt. Hon. Henry Hosuouse. With a foreword by Sir AktHuR Hosnuouse. 
London: Sweet & Maxwell Limited [Toronto: The Carswell Company 
Limited]. 1950. Pp. xvi, 497. $8.50. 
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Tus book has long been accepted as a basic and reliable reference source on 
the organization, financing, and service responsibilities of local governments 
throughout England and Wales. First published in 1884, its value has increased 
with each successive revision and the growing wealth of information between 
its covers has paralleled the development of municipal institutions over the 
same years. For the latest edition, much of the text has been completely re- 
written. The arrangement of subject matter has been improved, and the cover- 
age has been further extended. The purpose of the volume is to supply an 
accurate statement, in relatively simple terms, of the statutory framework and 
the accepted rules governing municipal operations outside London. Historical 
developments are included where they serve to point up current municipal 
organization and functions. In all, the authors succeed admirably in living 
up to their objective. 

Throughout the book, the terms used are those common in English practice. 
Consequently, such words as “debenture,” “taxation,” and “property” or “real 
property” do not even appear in the index. Their absence may cause the Cana- 
dian reader some slight inconvenience but should not detract from the book’s 
real usefulness. Except where direct reference to the statutes is required, the 
present volume should prove its worth to the lawyer and lay student alike. Few 
persons will set out to read it from the beginning but many will return to it 
frequently for background information. It should do much to orient and clarity 
their conception of particular aspects of local government in England. The 
book is especially recommended to the paid official and the elected represen- 
tative who is prepared to consider the value of applying English experience 
to the Canadian scene. 


Eric Harpy 
Toronto, Ontario 


Local Government in Victoria. By A. Davies. Melbourne: Melbourne Uni- 
versity Press; London: Cambridge University Press [Toronto: Macmillan 
Company of Canada]. 1951. Pp. 102. $1.15. 


Tus brief book should appeal especially to Canadians who have some active 
concern with problems of local government in our own country because they 
will find in it an illuminating account of parallel and contrasting developments 
in another jurisdiction. Mr. Davies does not attempt an explicit description 
of the legal framework, the form, or the range of operations of municipal 
institutions, although he touches on all these points. His purpose, rather, is to 
indicate the general scope of local government operations and the forces which 
have circumscribed the role of municipalities in the provision of public services. 
His method has been to concentrate on three subjects of inquiry: the muni- 
cipal council in its relations with electors and with other municipal bodies, the 
sources of local government funds, and the problem of inadequate areas of 
jurisdiction. He illustrates the latter by describing in considerable detail the 
fruitless efforts, dating back as far as 1874, to bring unification of services 
throughout the Melbourne Metropolitan Area. In dealing with each topic, 
he serves up a skilful selection of facts blended with a thoughtful appraisal 
of their significance. Throughout the whole text he seeks to throw light on 
“that atmosphere of public apathy” which he holds responsible for the “most 
important class of problems facing local government.” 

The book, in its introductory section, suffers from a forbidding style. Sen- 
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tences are too long, and their structure at times is clumsy. Big words are brought 
in which fail to ornament or enliven the text. Fortunately, however, the au- 
thor’s strong feeling for his subject carries him over this difficulty as the book 
progresses, and it is only in the concluding pages that the reader is again dis- 
turbed by the writing style. 

At times, the tone of criticism adopted seems severe—as, for example, the 
statement that “censure must be directed” to the Praham City Council for 
the extent to which it depends on its committees in dealing with civic business 
(p. 30). Again, in spite of extensive footnote references, much of the picture 
of local government in Victoria is based on the personal judgments of the 
writer, and the reader is expected to take his word for it. For instance, he 
speaks of the practice of transferring jurisdiction “on any matter over which 
scandal arose, because that matter could not be handled by anyone in the 
given financial and constitutional set-up, by the creation of an ad hoc board.” 
No more is said as to the nature of any scandals or the services affected. One 
might disagree, also, with the labelling of the real property tax as an “ability 
to pay” tax. But these are details. The author handles his subject well and 
reveals a sound understanding of civic affairs. 

Local Government in Victoria does not pretend to be either comprehensive 
or conclusive. Statistical material is not carried forward, in some cases, beyond 
the thirties and nothing is said of the difficulties or aspirations of local authori- 
ties in the post-war period. State-local relations are not widely explored. Yet 
the total effect is by no means disappointing. As an introductory statement— 
which is all it claims to be—it is stimulating and provocative. 


Eric Harpy 
Toronto, Ontario 


Death Duties. By K. McFarziane. Second edition. This Is the Law Series. 
London: Stevens & Sons Limited [Toronto: The Carswell Company 
Limited]. 1950. Pp. viii, 110. 75c. 

A Practical Epitome of the Death Duties. By D. Harrison. Consulting editor 
for Scots Law, R. A. Grieve. Second edition. London: Sweet & Maxwell 
Limited [Toronto: The Carswell Company Limited]. 1951. Pp. xx, 436. 
$7.25. 


NEw editions of two treatises on the subject of death duties in England have 
recently been published. Both revisions have been made necessary by marked 
changes in the statute law, including repeal of legacy and succession duties by 
the Finance Act, 1949. These texts now deal essentially with estate duty, legacy 
and succession duties being dealt with only to the extent that they remain 
relevant to the future determination of estate duty payable. This fact will 
render these texts of less value to the Canadian lawyer. Canadian succession 
duties, both federal and provincial, have provisions resembling English suc- 
cession duties and estate duties. In interpreting these provisions the Canadian 
courts have drawn freely upon English case law. The application of such cases 
to the Canadian acts requires careful consideration of the earlier English scheme 
of taxation. In this connection, an English treatise on the essential features of 
both forms of death duty is invaluable to the Canadian lawyer. 

Other features of these works indicate that they were written for the legal 
practitioner in England. Both are written by members of the estate duty office 
and purport to be practical guides to the subject of estate duty taxation. The 
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book written by Dr. McFarlane belongs to the “This is the Law” series, and 
sets down in wholly condensed form the essential features and technical re- 
quirements of this very complicated subject. Such an outline provides no in- 
spiration to students interested in the broad problem of estate taxation. 
However, within the limits of the author’s purpose, the book has much to 
commend it to the legal practitioner or accountant. It is well written. The 
essentials of the law of death duties are expressed in a simple and straightfor- 
ward style in a manner that informs, yet does not bore, the reader. 

Dr. Harrison’s volume is more comprehensive in its treatment of the subject. 
It enters into an analysis of case law and presents us with considerable dis- 
cussion of a number of the more remote problems, including that of property 
“passing on death” and of valuation and assessment in taxing upon the dis- 
position or devolution of properties of fluctuating or uncertain value. Yet this 
book is essentially a practical volume intended for the lawyer confronted with 
the problem of finding the answer to a specific problem. Accordingly, no space 
is devoted to any discussion of problems from a broader, more theoretical point 
of view such as would appeal to students. Again, this deficiency reduces the 
value of the work for the Canadian lawyer, whose need is to understand English 
concepts in a manner enabling him to estimate the extent of their application, 
or non-application, to the varied scheme of Canadian inheritance tax legislation. 


F. E. LaBrre 
School of Law 


University of Toronto 


Primer of Procedure. By D. Karten. Madison, Wisconsin: Campus Publishing 
Company. 1950. Pp. xv, 525. 


Tue first year student is again receiving attention—this time in a unique and, 
we believe, successful manner for its purpose. We have had many books upon 
legal method and upon civil procedure: all designed to introduce the student, 
in one form or another, to the tools of his trade and to show him how they are 
used in practice so far as the courts are concerned. While very little of a lawyer’s 
work takes him to court—in fact his responsibility is in most instances to keep 
his client out of court—the student needs to know at an early stage just how a 
case works its way through the courts. Practically all his courses are based upon 
the study of actual cases that have been in one or more courts of different juris- 
dictions and at varied periods in our legal history. And to understand these 
he needs some knowledge of what these cases are all about, not from the sub- 
stantive point of view alone, but from the procedural. Why did the case go to 
court at all? How did it get there? Why was it in this particular court? And 
what was the significance of this procedure? Why could not the injured party 
have asked for something else—e.g., the horse he bargained for rather than 
money (called damages) ? What is the meaning of the term “damages,” “‘sum- 
mons,” etc.? These and a hundred and one other questions always arise. The 
other books mentioned provide an answer—in a long formal way, using much 
legal terminology that will itself have to be looked up. But Professor Karlen’s 
book is different. It is designed—not as a substitute entirely for the others, we 
suspect—but as an immediate answer in simple language to a large number 
of questions, taking the student through a modern law-suit in 120 pages of 
wonderfully concise yet apt summaries of the summons, complaint, demurrer, 
answer, pre-trial practice, trial (including use and selection of jury, nature of 
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proof, procedure, motions), judgment, execution, and appeals. This portion 
of the book stands on its own. It can be read by the student in the first week 
of term. It can be used as the basis of a few introductory lectures with the 
lecturer supplying his own additional illustrations, and modifications for his 
own jurisdiction. It is written in a general way, without specific application 
to any state practice or to any individual set of facts. It tries to (and largely 
does) cover most phases of civil litigation. On the other hand, it can be used as 
the beginning of a more detailed introduction to civil procedure, and for this 
purpose the book in Appendix 1 (275 pages) contains the record of an actual 
case from summons through to the appeal. The student can then turn from 
descriptive generality to the actual document. A class may devote considerable 
time to the discussion of the problems arising out of these two portions of the 
book, which are supplemented in Appendix u with the new Federal Rules of 
Civil Procedure. In fact, the work is admittedly designed for that purpose— 
it is not meant to be complete in itself, but merely the beginning of a further 
discussion, in which other and larger works can be referred to, and we have 
therefore been supplied by the publisher with an eighteen page mimeographed 
set of questions “prepared as a study guide for students using the book at 
Wisconsin.” Such guides are personal to an instructor and no comment would 
be justified here. The preparation of such a guide does however point to some 
needed discussion and elaboration in the class-room. 

In the third place, we have as Part II a short “bird-eye’s view” of the his- 
tory of law and equity; very short, and a bit dogmatic, even for fifty pages 
(e.g., one of the reasons for the rise of equity—law did not deal with trusts— 
the implication almost is: “therefore, equity did”). At first, the reviewer ques- 
tioned the place of this part in the book at all, but, again, as a first week intro- 
ductory picture, it is excellent, as long as it is understood as just that and that 
the whole will be supplemented very fully, as courses develop, both as to 
detail and as to qualifications. Part II gives the student an insight into where 
“procedure” falls in the system and why we study cases as we do. 


Gitspert D. KENNEDY 
Faculty of Law 


University of British Columbia 


Manual of German Law. Vol. II: Private International Law, Civil Procedure, 
Criminal Law, Criminal Procedure. London: Her Maijesty’s Stationery 
Office. 1952. Pp. xv, 167. 


Tuts second volume concludes the introduction to German law, sponsored by 
the British Foreign Office and arising out of the post-war requirements of the 
Allied occupation and control of Germany. The present volume deals with 
private international law, civil procedure, criminal law, and criminal pro- 
cedure. The contributors are Messrs. E. J. Cohn, K. Neumann, and G. Meyer. 

This Manual is already widely used for comparative references to German 
law. It is up to date, lucidly written, and shows the advantages of an exposition 
of a foreign system by lawyers thoroughly familiar with it, but also versed in 
the common law. A very good feature is the inclusion of typical forms of action, 
records of hearings of witnesses, and judgments. There is no more fruitfu! or 
more neglected subject for comparative study than the comparative technique 
of judgments. The Manual is not of course a substitute for more detailed 
studies. A short bibliography is appended to each chapter. 
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Only few British lawyers and civil servants are still directly concerned with 
the application of German law, but the benefit of this volume to the study of 
comparative law will outlive the immediate occasion. Perhaps this excellent 
attempt will inspire similar manuals of other legal systems, without the re- 
grettable incentive of military occupation. 

W. FRIEDMANN 
School of Law 
University of Toronto 


A Comparative Survey of Anglo-American and Latin-American Law. By P. J. 
Ever. With an introduction by M. A. pe Caprites. New York: New York 
University Press; London, Toronto: Oxford University Press. 1950. Pp. xii, 
257. $6.00. 


Tuis well-written and interesting, though rather elementary, comparative 
survey is the reproduction of a series of lectures given under the auspices of 
the Latin-American Law Institute at New York University. Certain general 
observations on the sources of law in the two systems are followed by specific 
chapters on torts, equity, and trust. The book concludes with a short general 
survey. 

The learned author is equally at home in the theory and practice of both 
systems. Indeed, the ease with which he switches from one to the other is such 
that it is not always clear with which he is dealing. This is particularly so in 
the chapter on trust which does not leave one with a very clear picture of how 
far the Latin-American systems have institutions comparable to that of trust. 
One of them, Panama, has specifically adopted the Anglo-American concept, 
but only some passing references are made to it. 

As an introduction to further study of the Latin-American systems—which 
are in general based on the French and Spanish Civil Codes, but have in the 
field of commercial law been subjected to American influences—this volume is 
very useful. The field which it covers is however so wide that it cannot give 
more than the most general material for comparison. 

W. FRIEDMANN 
School of Law 
University of Toronto 


Advertisement Control. By A. M. Lyons and S. W. Macnu s. Leigh-on-Sea, 
Essex: The Thames Bank Publishing Co. 1949. Pp. xxvi, 197. 12/6. 


Tuts little book contains a careful and detailed analysis of the provisions of 
the Town and Country Planning (Control of Advertisements) Re gulations, 
1948, made under the Town and Country Planning Act, 1947, which are in- 
tended eventually to supersede all previously existing legislation on the subject 
and which are de signed to apply a uniform code of control to all advertise- 
ments, subject to certain exceptions, visible to the public on land in England 
and Wales. In addition, all the relevant judicial decisions and decisions of the 
Minister of Town and Country Planning on appeal from local planning au- 
thorities are noted but, as the book was written less than one year after the 
date on which the Regulations came into effect (August 1, 1948), these 
decisions are comparatively few in number. For the same reason, the book does 
not contain any considerable discussion of the practical effect of the application 
of the Regulations on the outdoor- advertising interests of the nation. Advertise- 
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ments in newspapers, handbills, and the like are not subject to control by the 
Regulations, but the disgusting practice prevalent in America of “fly-posting,” 
i.e., the indiscriminate posting of bills on private property without the consent 
of the owner, is now an offence under the Regulations. 

The book is well indexed and contains a number of valuable Appendices. 
In Appendix 1, the authors provide some suggested forms which should prove 
of assistance to those endeavouring to comply with the intricate provisions of 
the Regulations in obtaining consent from the local planning authority, now, 
subject to appeal to the Minister of Town and Country Planning, a condition 
precedent to the erection and display of any advertisements. Appendix 1 sets 
out the full text of the Town and Country Planning (Control of Advertise- 
ments) Regulations, 1948, and the relevant provisions of the Town and Coun- 
try Planning Act, 1947, and of other pertinent statutes. Appendix mm gives the 
reader, in graphic form, a concise and intelligible summary of the various 
classes of advertisements defined by the Regulations and the respective pro- 
visions of the Regulations applicable to each class, and in Appendix tv are 
collected a number of decisions of the Minister pictorially illustrated with 
photographs of the localities in question. 

For those of us on this side of the Atlantic who are being constantly plagued 
by a landscape of signs and billboards it is to be hoped that this book may serve 
as the impetus to the enactment of legislation which will eradicate these 
pernicious weeds (in the words of the Regulations) “in the interests of 
amenity ... and... public safety.” 

SAMUEL LAVINE 
Parliament Buildings 
Toronto 


All students of constitutional and comparative law are under a debt of deep 
gratitude to Mr. D. D. Basu for his Commentary on the Constitution of India 
(second ed., thoroughly revised and enlarged; Calcutta: S. C. Sarkar & Sons 
Ltd., Ixxii, 1063 pp.) which within two years of its publication has now reached 
a second edition—a remarkable fact in connection with such a long and learned 
work. It would require many pages to do justice to the volume, and it is only 
possible within reasonable limits of space to draw attention to a treatise full 
of great and well-digested learning, abounding in accurate information drawn 
from wide experience and theory, and constituting a suggestive, minute, critical, 
and exhaustive study of the sections of the long and complicated Indian con- 
stitution. In some respects it recalls The Annotated Constitution of the 
Australian Commonwealth by Quick and Garran, which appeared as the 
Australian constitution came into force, in its careful discussions of the back- 
ground, import, and possibilities of a great and involved instrument of govern- 
ment. It is, however, much wider than the Australian work, for not only is it 
juridical in the matter of interpretation, but it is the most systematic comparison 
of constitutions with which we are acquainted and is thus a commentary not 
only on the constitution of India but on the parallel provisions of law in other 
countries including the United States, Eire, Australia, Canada, South Africa, 
Japan, France, Burma, Ceylon. Indeed, the learned author is justified in 
claiming that no such process has been previously carried out in any similar 
work. The time and patience which have gone into the treatise almost over- 
whelm any student and we can only say that it must long remain a standard 
work. The second edition is thoroughly up to date, but some revision of the 
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references to the law reports and bibliography is needed. We recommend the 
book without qualification to every law library and to every student of com- 
parative law. 


In the light of the modern demand for “accounts” of the judicial activities 
of judges, distinguished and mediocre, it was inevitable that some one would 
add a study of Chief Justice C. E. Hughes. It is fortunate that this should be 
provided by such a competent student as Professor S. Hendel (Charles Evans 
Hughes and the Supreme Court, New York, King’s Crown Press, Columbia 
University [Toronto, Oxford University Press], 1951, xii, 337 pp., $5.75) of 
the New York Bar, and of the staff of the College of the City of New York. 
While touching here and there on Hughes’s various activities, Mr. Hendel con- 
fines his discussions to his career as Associate Justice (1910-16) and as Chief 
Justice (1930-41) —the years of “the New Freedom” and “the New Deal,” in 
which political and economic stresses brought to the front many new and com- 
plicated legal problems; and placed on the Supreme Court burdens and respon- 
sibilities unparalleled in its history. Hughes’s judicial career then is the history 
of many famous cases, which have taken their permanent place in American 
constitutional law, and Mr. Hendel reviews them all at length, bringing into 
relief Hughes’s philosophy of law, his concepts of the functions of the Supreme 
Court and of judicial review. The distinguished author writes coldly and with- 
out passion, but at the same time he refuses to set Hughes as judge on any 
pinnacle, and he is just and discerning in his criticisms. He supports his argu- 
ments with wide references (unfortunately and most amazingly referred to in 
notes at the end of the book). There is a good index and table of cases (unfor- 
tunately and most amazingly without the report references). On the whole, 
Hughes emerges as a distinguished and careful judge, anxious to be honest and 
sincere, with a distinct appreciation of how much the future of the Supreme 
Court depended on its decisions in these days of vast social issues. In the best 
sense of the word, he was a “liberal judge,” conscious that the Court’s “justice 
and reasonableness” would need the most delicate weighing against “political 
and legislative wisdom.” Here Mr. Hendel discusses and brings into relief the 
eternal problem of a judge’s own past in experience and convictions—legal 
and otherwise. The picture is interesting and it is well worthy of study; al- 
though Mr. Hendel does little, with his arid and pedestrian style, to encourage 
his readers. One of the most interesting aspects of the book is the accounts of 
civil liberties and judicial review. Those who look to “bills of rights” for “civil 
protection” in their “way of life” and their “freedoms” will do well to read 
carefully these chapters, for they may see at least how poor are all these “‘safe- 
guards” and how the demand for them may be evidence of democratic political 
failures. The book is suggestive, non-tendentious, scholarly, and interesting 
and it is well worthy of a place among the best of such studies. 


Ridges’ Constitutional Law (eighth edition by G. A. Forrest, London, 
Stevens & Sons Limited [Toronto, The Carswell Company Limited], 1950, 
xxviii, 550 pp., $8.00) is a blended treatment of the structure and functions 
of British governmental institutions (with a concluding chapter on the United 
Kingdom and Commonwealth units) weighted on the descriptive rather than 
on the analytical side. The book provides a great deal of information directed 
more to the political than to the legal minutiae of the British constitution. Yet 
what is new in the book (as contrasted with the previous edition by Professor 
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Keith) is concerned with developments on the legal side of government, e.g. 
phases of administrative law, such as the liability of public authorities, and 
actions by and against the Crown. The discussion here is fairly brief (and 
elementary), a necessity, perhaps, in a text which aims at extensive coverage 
of the subject-matter in 500 pages. Criticisms of detail have been made 
and it is sufficient here to acknowledge the wide range of the book in its in- 
clusion of parts on the structure and functions of the legislature, the executive, 
and the courts; a chapter on the churches, and on local government; and a 
part on the relation of citizen to state. [B.L.] 


Mr. D. D. Basu, the distinguished author of the Commentary on the Con- 
stitution of India (the second edition of which is reviewed elsewhere in this 
issue), has placed us under further obligations by issuing a companion volume 
to this second edition in Cases on the Constitution of India, 1950-51 (Calcutta: 
S. C. Sarkar & Sons Ltd., 1952, xvi, 390 pp.). As a supplementary volume to 
the Commentary, he has provided abridged reports of all the constitutional 
decisions of the Supreme Court of India which have been reported during the 
first two years of the court’s existence. His abridgements are well done, keeping 
always in mind the immediate effect and the permanent value of each decision. 
As much as possible of the exact language of the court has been reproduced, 
and careful facilities for reference to the original reports are provided so that 
each case can readily be consulted in them. The collection of cases is provided 
with notes at the end of each case, and it is thus possible with ease to find out 
the conclusions arrived at by the majority of judges under each point—‘‘points 
decided”; “reason for the decision”; “comments”; “subsequent case-law” and 
so on. The cases are grouped under the relevant article of the Constitution and 
arranged serially and a subject-index at the end of the volume is one of great 
value. The Table of Cases is full and comprehensive. We have never been 
greatly impressed with “select cases,” but we can say that this one will be of 
the greatest value to students of comparative law, as it is by no means easy to 
have the Indian Reports at hand for reference. 


Mr. F. X. Busch, a distinguished American lawyer, has contributed two 
volumes to the Notable American Trials Series, both published by the Bobbs- 
Merrill Company of Indianapolis and New York (Guilty or Not Guilty?, 1952, 
x, 287 pp., $3.50; Prisoners at the Bar, 1952, xii, 288 pp., $3.50). The first 
deals with the trials of Leo Frank, D. C. Stevenson, Samuel Insull, and Alger 
Hiss: the second with those of William Haywood, Sacco and Vanzetti, Loeb 
and Leopold, and Bruno Hauptmann. All are of interest not merely from the 
point of view of criminal law, but specially from that of social, industrial, 
financial, economic, and mental backgrounds. The volumes, while following 
the genera] plan of the Notable British Trials Series, are not full reports of the 
proceedings; but Mr. Busch provides accounts based on authentic or near- 
authentic sources, preceded in each case by a short summary. He has done his 
work admirably and we are able to form a just and objective estimate of the 
issues in each case, and to obtain a broad view of the administration of Amer- 
ican criminal justice and of American criminal advocacy. Every lawyer inter- 
ested in criminal law will find the volumes well worth reading, although we 
have not been greatly impressed with the quality and style of the advocacy 
either for the prosecution or for the defence. Generally speaking, it seems to 
leave the impression of being rather undisciplined and rather rhetorical— 
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certainly vastly different from that which we know in these modern days. 
However that may be, it is there—part of the record—and we can afford to 
accept it as an element in the general social picture to which the trials belong. 
The volumes may well find a place in every law library. Their format is 
good. 


The Rent Acts by R. E. Megarry (sixth edition, London, Stevens & Sons 
Limited [Toronto, The Carswell Company Limited], 1951, lxxvi, 635 pp.) 
is the latest edition of a work, originally published in 1939, dealing with Eng- 
lish rent control legislation. The last three years have seen three successive 
editions, each compelled by the welter of case law that the legislation has pro- 
duced. A practitioner could hardly wish for more detail than is provided in 
the new edition. But if the legislation is as troublesome and as vague as is indi- 
cated by the judgments, it would be useful to have an estimate of its social 
utility and effects with a view to its improvement. As the book stands, an out- 
sider can hardly see the forest for the trees. Perhaps, however, over-all review 
of the legislation calls for another type of book. The present one must surely 
fulfil the practitioner’s needs, and that is what the author has aimed at. [B.L.] 


The new edition of the popular and well-written introduction to the study 
of law, Learning the Law, by G. L. Williams (fourth edition, London, Stevens 
& Sons Limited [Toronto, The Carswell Company Limited], 1953, xiv, 210 pp., 
$2.75), is almost entirely unchanged, except for some new references to sources 
and literature. Perhaps it would have been better to call this a “revised im- 
pression.” [W.F.] 
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